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On the night of December 14th., 1905, Mrs. Rosa Mangrum,
wife of Je Og Mangrum, disappeared from the city of Nash-
ville. On Jaﬁééry 25the 1906, forty two days later, her
bodylwas discovered floatiﬁg in the Ohio River, at a point,
just above Cairo in the state of Illinois, and about two
hundred and &isty five miles below Nashville, In a few days
after this disappearance the members:of her family, beeoming
alarmed, instituted a search for her, which extended over
a considerable period of time and covered a wide area of
territory. Many clues, either imaginary or real, were fol-
lowed and the aid of private citizeﬁgj;nd public officials
was secured in this search. In some say, there soon grew
up a suspicion in the minds of the family and friends of Mrs.
Mangrum that the plaintiff in error was comnected with her
disappearance., After the recovery of her body, this suspicion,
which in the meantime had been growing stronger, took defin-
ite form, resulting in his arrest on the 16th. of March,
1906, Subsequently, upon an indictment, duly found, charg-
ing him with the murder of Mrs. Mang:%m,‘his trial began in
the crimingl court of Davidson Countj; and, extending through
twenty four ddays, ended on the 16th. of February, 1907, in
the jury returning a verdict of murder in the first degree,
uponﬁwhidh judgment was pronounced visiting upon the pris-

oner the severest penalty of the law. The record is before



us upon appeal =-- the plaintiff in error insisting, through
his counsel, that in essential particulars the State had
failed to make out its case, and that, in addition, serious
and prejudicial errors were cormitted against him in the con-
duct of the cause.

The plaintiff in error is a physician, who had been
practicing his profession for a number of years in the city
of Nashville, His office was in the Wilcox Building, locat-
ed on the corner of High and Church streets in that city,
while Mr. and lirs. Mangrum occupied rooms in the boarding
house of a Krs. Cullom, situated a block or square away. A
year or more before her disappearance lMrs. Mangrum became a
patient of Dr. Feist. The relstion between these two per-
soné, which no doubt was simply professional in the beginning,
we are satisfied, soon ripened into one that was personal
and 1illicit. She was a frequent visitor at his office, going
there often under conditions which aroused the suspicion of
her husband and provéoked from him protest, yet such was her
influence over him that in the end his suspicions were allayed
and his protests were silenced. Not only were her visits
to his office, during her presence in Nashville, continued
without break, save during occasional seasons of illness,
which were either feigned or real, but whether one or the
other he was summoned to her bed side, where lMrs. Mangrum's
elaborate preparations to receive him, as well as the occas-
jonal length of his stay in the privacy of her rooms, attracted

the attention of other inmates of the house.

Before coming to the incidents, nearly or immediate-
ly, connected with the disappearance of lirs. MNangrum, it is

proper to state some general facts shedding more or less

light on this causes. For several years she had been engaged
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in occasionally organizing and superintending public enter-
tainments for charitable societies, receiving as compen-
sation for such work either a fixed sum or a division of

the net profits realized therefrom. In carrying on this
‘work she visited different cities, which resulted in frequent
absences from Nashville and prolonged stays in the places
where she was so engaged. She kept an individual bank ac-
count, and while she indulged in dress and jewels, a taste
which is shown to have been fastidious and, possibly, extrav-
agant, yet it seems that she was sufficiently frugal to

have kept as the fruit of her labors a considerable balance

to her credit in bank.

Coming now to the indidents, which the State in-
sisfs are established, and whicj it is evident the jury ac-
cepted as such, leading to and connected with her disappear-
ance, we find, that on the Saturday evening or night pre-
ceding, her young brother, who boarded at the same house
with Mr. and Mrs. Hangrum, cherishing for the latter un-
usual affection and living 6n the most intimate terms with
her, having failed to find his sister at home, after search-
ing for her in her rooms, on leaving the house saw her
about 7:30 o'clock crossing the street which runs in front
of the Wilcox Building and get into a bugsy, standing on the
opposite side, with Dr. Feist, who then drove west on Church
streets This street crosses Spruce street, which runs
north and south. Near the extreme north end of this latter
street is located a house kept by a woman who is known in
the record as Grace Chester. The theory of the State 1is,
thet this drive ended in a visit of several hours at this
house. As to this visit, as well as its significance, the
prosecution relied upon the testimony of a young woman

who is indiscriminstely called in the record Mrs. liabel
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McKane and Mrs. Iuttrell. The career of this person,

though brief, from her own confession, had been marked

with much that indicated great moral degeneracy. According
to her testimony, eloping at fifteen years of age, she mar-
ried a young man by the name of McKane, and was only twenty
when examined as a witness in this case. In the meantime
she seems 1o have Pun the full scale of dissipation. She
lived with her husband long enough to bear Lo him a child.
Two years after her marriage, however, while in the home of
her mother-in-law, in Birmingham, Alabama, awaiting her
husband who was then absent but whose return was expected,
without any apparent excuse or reason she abandoned the

roof and protection of this lady and voluntarily became an
inmate of a house of ill fame and then began a life of
prostitution which culminated in her becoming the mistress of
a young gentleman who brought her, in October or November,
1905, to the city of Nashville, where she was lodged by him
under the name of lrs. ILuttrell in the same house where

Mr. and Nrs, Mangrum were living. She excused her presence
and stay in that city by giving out the story that she was
interested in certain real estate in Nashville, which was
involved in some litigation. There she came to know the
deceased, between whom and herself there sprang up some de-
gree of intimacy. While living in that home with an outside
air of pripriety, she was secretly meeting her paramour

at the house of Grace Chester at least two nights in each
week of her stay. ©She testifies that on the Saturday night,
before referred to, as that upon which Mrs. Mangrum's broth-
er stated that he saw his sister get into Dr. Feist's buggy
and drive west, that she was at this house occupying one of
the rooms with her friend, when after a time her attention
was attracted by a conversation between two persons occupylng
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an adjcining room. On listening, she sbtates, that,after a time,
she recognized the voice of one of these persons as that of
¥rs. Mangrum, and discovered that, in a somewhat excited
manner, she was discussing something with the other party - -

s gentlemsn - - whom at first she called "Herman", and af-
terwards "plainly addressed as Herman Feist". As to what

was then said, according to her testimony, will be best

seen from the gquestions asked and her answers thereto, as
follows:

"Q. NWow just tell me all you heard in that room,
just speak like they spoke, the same pitch of voice and every=-
thing?

"A. He asked her something and I heard her respond to
him and they seemed to become excited, or rather she did,
and she said, 'why Herman', and he said something, and she
said 'why Herman Feist, there is no use in that I don't see
the reason,! and he said, 'now Rosa', I distinctly heard him
say Rosa, and he lowered his voice and I could not make out
the words, but directly I heard her say something about an
amount of money on her like thabt, and they were discussing
a money matter entirely and seemed to be very much excited,
at least she did.

"Q. Could you tell what they were saying about the
money matter?

"A, No, that she didn't see the reason, that was one
thing she said in talking about the money, another, she
didn't feel 1like she ought to carry that amount of money
with here. Those were the words I heard from her, 'I don't
feel I should carry that much money with me'.

"¢. How long did you hear them talking there?

"A., Why possibly I heard them talking for more
than half an hour, and that was the drift of the whole
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conversation, and then the friend I was with said, do you
¥now those people and I didn't want him to know, and I
said, why I don't know as that is anything to you at all.

"Ge Why was it that you didn't want to tell?

"A, Him?

"Qe Yes?

p, Because I recognized lrs. Mangrum's voice and
T liked Mrs. Mangrum as a friend and I didn't even care for
this gentleman to kmow anything against her".

It will be seen that this evidence, if true, tends
strongly to support the coritention of the State, as herein-
after set oute. In important particulars she is directly
contradicted by witnesses for the defense and especially
the‘proprietress of the house and her housekeeper who swears
that Dr. Feist was never a visitor there save in a profes-
sional capacity. In addition, there is to be found in her
testimony, when analyzed, strong indications of unreliability,
yet, it is not for this Court to weigh evidence and reject

b ket

that which was accepted and acted upon in the court belows.

This leads us now to the circumstances which,
it is insisted, immediately attended Mrs. Mangrum's dis-
appearance from Nashville, on the night of the 1l4th. of
December, 1905. Some two days before, she had informed her
husband that she contemplated a trip to Chicago, and about
noon on the 1l4th. she told her brother that she purposed
leaving for that city that night. When her husband returned
from his place of business to their rooms, about five o'clock
in the afternoon of that day, he found his wife engaged
in preparing for her departure, This suddenness of purpose
seems not to have excited suspicion on the part of either
husband or brother, In reply to a question of her husband,
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she told him that she had already secured her railroad ticket
and an upper berth in the sleeper to Chicago, which she hoped
to exchange for a lower after boarding the car. It was rain-
ing at the time and the indication was that the night would
be disagreeable, so as all of her arrangements had been made
for the trip she excused her husband from bearing her company
to the station. Instead, however, she later invited her
brother to go with her, but after doing so, she went to

the televhone and called for Dr. Feist, at the same time
asking her brother to step aside while she had a conversation
with him. Yhat was said in this conversation her brother

did not know, but after it was over, she told him it was un-
necessary for him to take herlto the train. In the meantime
her trunk had been dispatched to the Terminal steation, and,
about seven or seven and a quarter o'clock, a cab, which

her husband had sent for her conveyance, drove up in front

of the house. Her husband had already bade her goodbye and
gone to his place of business, and her brother, taking her
out, placed hér in the cab. At this time she wore, over

the usual articles of a ladles dress, a long three quarter
black cloak and carried in her hand an umbrella and a

ladies purse. After getting into the cab it drove off in
the general direction of the Terminal Station, and this

was the last time either of these parties ever saw her in
life. That Mrs. Mangrum reached the station is unquestionable.
The driver of the cab so swears, and there is no reason

to doubt his testimony. In addition, others at the station
that night, who lknew her well, noticed that she was there.
Among these persons was the transfer agent, who occupled a
small office not very far from the baggage rocm. He states
that, about thirty minutes before the Chicago train was

scheduled to leave, Mrs. Mangrum came to his office and asked
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and was granted permission to use his telephones As the

office was small, when she entered he stepped on the outside
while she used the telephone for a few minutes, but who was
called by her, and what the conversation was, the witness

could not state.

In sddition, we think the testimomy of Grainger,
the bagzage agent, not only shows that she was at the station,
as was claimed by the State, but puts beyond controversy
the contention of the counsel of the plaintiff in error,
that Mrs. Mangrum had at the time a ticket for Chicago,
and used it in checking her baggage only a very little while
before the leaving of the train, at 8: P.M., for that place.
This witness says, that in order to get a check for her
truhk, it was essential for her to have a ticket, and ex-
hibit it to the baggage agent. The number of this check
was entered on the baggage record and was next to the last
item of baggage checked that evening for that train. When
this trunk was reclaimed from Chicago, some weeks there-
after, the number of the check on it corresponded with that

shown by this record.

- Returning now to the theory of the State, with re-
gard to the conduct of the plaintiff in error and his con-
nection with Mrs. Mangrum and her disappearance that night,
we find it to be that under the assumed name of Dr. S. A.
Bean he hired a horse and buggy from one E. H. Mitchell,

the proprietor of a small, obscure and somewhat remotely
situated livery stable in KWashville, and about the hour

of seven-thirty o'clock drove to the Terminal Station and
there taking Mrs. Mangrum into the buggy he left the station,
driving northerly and in the general direction of the

Cumberliand river; that he murdered her, 8bkipped from
8



the fingers of her left hand diamond rings valued at from
twelve to fifteen hundred dollars, and took from her some
fourteen hundred dollars, which under his persuasion, as
testified to by Mabel lMcKane, she was carrying in bank bills
on her person; and these things being accomplished, at some
point in Davidson county, not shown, he threw her dead body
into the river, where for thirty-nine days it lay concealed
in the depths of the water; and that finally rising, it
floated down the.Cumberland into the Ohio river, and was
taken, as has been stated, on the forty-second day aftér
her disappearance, from this latter river at a point, a

short distance above Cairo in Iilinois,.

As tending to establish this theory, a number of
witnesses were introduced by the State, Among these, and
altogether the most important, was E. H. Mitchell, the
livery man referred tos. He testified that about six or
six=thirty o'clqck on the evening of December 14, 1905,
he received a telephone message, purporting to come: from
one Dr. Se. A. Bean, requesting him to send a horse and
buggy to the Wilcox Building at seven-thirty o'clock to be
used until eleven o'clock that night, and asking his charge
for the same. Agreeing upon terms of hiring, in compliance
with this request, at the hour named, he took the horse and
buggy to the front of that building. At that time it was
raihing very hard and the storm curtsins of the buggy
were up. Arriving at the place designated, he states that
as he drew up to the pavement curb that a man came up to the
gide of the buggy and asked him if that was the buggy for
Dr. Bean, and upon being told that it was, thereupon the
man requested him to drive to the corner orn the opposite
sid of High street from the Wilcox Building; that he did as
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requested when the man followéd him across, paid him three
dollars for the hire, got in the buggy and drove north on
High street. This vehicle, as described by the witness,

was a plano box, top buggy with red rumning gear. The horse
attached to it was™a big, sorrel with bald face and flax main
and ta2il". He further testified, that on returning to his
stable the next morning at an eariy hour, he found that the
ﬁorse and buggy had not been returned as agreed upon, and
feeling uneasy was in the act of calling up the police to
speek to them with regard to the matter when he was called
over the telephone by some one representing himself as the
same Dr. Bean, who asked the over-charge on the horse and
buggy, and, when witness answered that it was two dollars, the
partj at the other end of the wire replied that they were

at the Maxwell House, and if sent for he would pay the party
coming for them the amount of the over chargee. The witness
further testified, that he sent a negro boy at once to the
Maxwell House, who soon returned bringing the money &and

the horse and buggy, and upon examination he discovered that
the animal was greatly jaded and that the buggy was muddy,
and the carpet or rug in the bed of the buggy was wet.

The record shows that on the first floor of the Wilgox
Building are the offices of the Electric Light Company,

with large windows opening upon Church Street, brilliantly
illuminated by incandescent globes throwing a bright light
across the pavement and into the street, while on the oppo-
site corner, where the buggy was taken and accepted by the
person calling himself Dr. Bean, there was comparative
darknesse. The witness says that he had never seen or known
Dr. Feist, but that when he alighted from the buggy to

give place to the person who had hired it, he sufficiently
inspected him to be able to say, that he had on nose-glasses
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and wore a crushed or slough hat, a long overcoat with ean
adjustable fur collar, and had on his hands long gauntlets,

or fur gloves.

This witness further stated, that on the Sunday night
following, this same man, who called himself Dr. Bean, came
to his stable and hired the same buggy and horse, saying
that he wanted it until about nine o'clock and paid for the
hire, two dollars in advance - - - that he was then dressed
as on the former occasion, that is, he wore "a crusher
hat, a2 long dark overcoat and an adjustable collar", and
took into the buggy with him a long black bag "something
1ike those that the doctors usually carry their instruments
in", and getting into the buggy he drove north. The wit-
ness states that he did not see this so called Dr. Bean,
until a month and a half or twé months afterwards, when at
the instance of detectives Irwin and Dowd, of the Nashville
police, he went to Dr. Feist's office in the Wilcox Build-
ing, to see i he could identify him as the man who had
hired the horse and buggy on those two occasions. As an
excuse for making this visit he called upon the Doctor for
a prescription, which was given him. On that occasion the
Doctor was in an office jacket and the witness seemed un-
certain as to his identity. A few days afterwards he was
again sent by the same parties to this office and found him
as before in an office jacket, and upon his return said to
the detectives that he would not be satisfied as to his
identity until he saw him dressed as he was upon the night
of the 14th of December, and the Sunday night followings.

A third time he was sent by the same parties, when he saw
the Doctor entering the vestibule of the Wilcox Building,
dressed as he was upon the two occasions referred to, and

Ll



he identified him then, and afterwards on the trial of this
case, as the man who hired the horse and buggy on the

nights in question.

An effort was made to break the force of this
testimony by witnesses, called to impeach his general char-
acter. This, however, was met on the part of the State
by the introduction of a much larger number of witnesses
of high repute, who testified that the character of Mitchell
was good, and that his statements under oath were entitled
to full faith and credit. In addition, a couple of wit-
nesses were ilntroduced, one of them being an attorney re-
presenting the defense, and, with all, a man deservedly of
fine standing as a citizen and in his profession, both of
whom testified, that after the -arrest of Dr. Feist, knowing
that the State intended to use Mitchell for the purpose of
identifying him as the party, who, under the name of Dr.
Bean, had hired the horse and buggy, on the evening of the
1l4th of December, went to his stable and interviewed him
on that subject. The attorney referred to, after the first
conversation with Mitchell, returned to his office and
undertook, at once, to put down in a memorandum book, as
near as possible, the words of this interview. Having
done this he returned, subsequently, to this stable and
read over the writing to Mitchell, who said to him there
were certain inaccuracies in it, which, he (Mitchell)
pointed out to him, Thede were corrected, as this witness
says, in another draft, which, when prepared, was submitted
to Mitchell, who pronounced the same, in all respects, as
correct. In this last draft he is made to say, "I might
know him (Dr. Bean) if I were to see him again, but I
doubt 1t = = = = = = = = = = » The officers had me stand
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in front of the Wilcox Building after that and wailt until
Dr. Feist came out to see if I could identify him as the
man who had hired the horse and buggy, but after waiting
over an hour he failed to come out so I left and have never

seen the man since'.

The other witness referred to, one, Hunter a
merchant of Nashville, stated that at the instance of this
same attorney, he, in a buggy with Dr. Feist, drove to
Mitchell's stable, and calling Mitchell out the witness
antroduced him to Dr. Feist and said to him, "this is
the man who it is claimed hired the horse and buggy from
you; look at him good and see if you can ldentify him" and
that Mitchell did look at him and say in reply, that he did
not look like the man at all". . When recalled in rebuttal,
Mitchell positively denied that he had ever sald té the
attorney incquestion that he doubted his ability to identify
the man who hired the horse and buggy, and that he lknew
nothing whatever of either the original or corrected state-
ments which this attorney had sworn that he had submitted
to Mitchell, the last, meeting with his full approval. He
also denied the interview testified to by the merchant
Hunter. 1In this shape and under these conditions the tes-
timony of Mitchell went to the jurye. In passing, it may be
said there is one fact in connection with the hiring of the
horse and buggy that is worthy of observation, and it 1is
this, if it be true that the plaintiff in error was mas-
querading on the night of the 14th. of December in the name
of Dr. Bean, and was so anxlous bto conceal his identity as
to have Mitchell drive the horse and buggy from the front of
the building, out of whose windows such a bright light was
projected, across the street, to the dark corner opposite,
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where he took possession of it, it is at least strange

and indicates a great lack of segacity, or a disregard of
consequences on his part that he should go to the same
stable three nights thereafter, dressed in the same way
and under this assumed name, hire the same horse and buggy.
It would seem that a slight degree of prudence on the part
of the plaintiff in error would have prevented an exposure
of himself the second time to the close inspection of this

witnesss

As has been seen, the theory of the State is,
that which this horse and buggy the plaintiff in error
drove to the Terminal Station, where he found Mrs. Mangrumn,
and taking her into the buggy drove away with her. To estab-
lish this, two witnesses were introduced, to wit, one Stone
and Marshal Thoﬁpson. The witness Stone states that he had
gone the night of the 14th. of December, as was his habilt,
to the Terminal Station for the purpose of securing, 1if
possible, guests for a house which he and his wife conducted
in Nashville; that somewhere between seven and nine o'clock
while standing in the front vestibule of the station he saw
a buggy and horse, with a party on the inside, drive slowly
in front of the station, and in driving by, the party leaned
forward and peered into the station as if looking for some-
one, and that after having driven the full front he then
turned and, coming still nearer the curb of the pavement,
drove slowly back, peering out again as if in search of some
person; that after passing the statlion, at a distance of
possibly one hundred and fifty feet east, the buggy stopped
at the end of the railed walkway, running along the eastern
side of the terminal station, when he saw someone approaching,
with a long black coat on carrying an umbrella, who entered

14



the buggye The witness was unable to say whether thils person

was a man or a woman, but his impression was that it was the
letter. The witness was unable to identify the plaintiff

in error as the person in the buggy, but stated that who-
ever it was, he was a white man; that he noticed he was
holding the horse back as he passed in front of the station
in both instances, and that he had a long driving glove

or gauntlet on his driving hand. He further stated, that
after the person got into the buggy it was driven in a
northeast direction across Broad street, toward the mouth of
Walnut street, which runs north. The witness Marshall
Thompson is a hackman, who does not visit the trains at

the Terminal station regularlﬁ, except the 7:25 evening traln,
which brings passengers from MNyury county, where Thompson
formerly lived. The witness stétes, and in this he is
corroborated by a volume of testimony, that on the night of
the 14th. of December, 1905, the annual ball of the firemen
of Nashville occurred at the Tulane hotel, at or near which
hotel he was in the habit of standing with his hack; that
upon going to his stand that night he found his place
occupied by the hook and ladder wagon, and thereupon he
drove to the Terminal Station. Stopping, for a little
while, on the Walnut street side of the station and securing
no passengers he started to the Broad street front, and when
at a point where the walkway along the west side of Walnut
reached Broad Street, (this being the walkway referred to

by the witness Stone, as the one along which he saw the
person clothed in black approach and get into the buggy,
standing at or near the mouth of the walkway) he saw a horse
and buggy standing in front of the walkway, and as he passed
the man in the buggy saild, "don't run over my horse", to
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which the witness replied, "back your horse up; I don't want
to drive to the Custom House to get around it"'. Thompson
states that he noticed that the party was driving & piano-
box buggy with the curtains up, prepared for rain which was
then falling; that he could ngt see the man very well, but
did observe that he was wearing a long glove on the hand
which reached out, apparently, for the purpose of taking
the line or lines that had .slipped; and that fhe horse
sttached to the buggy had a sorrel neck, a bald spot in his
face and a flax main. From his voice, he said, he was satis-
fied that he was a white man.

The witness failing to secure passengers, after
having reached the front of tﬁe statibn, turned around
and started to drive back to his stand at the Tulane hotel,
and on doing so -entered Walnut street from Broad, driving
north along the street, and just as he was about to turn
into Payne street, which runs parallel with Broad, he

observed the same horse and buggy passing him going north.

Sometime after the date in question, the horse,
which Mitchell claims to have hired with the buggy to Dre.
Feish, under the name of Dr. Bean, passed into the possession
of one Hardison, at whose place near Nashville it was kept
when this matter was being investigated, Thompson was
carried out where the horse was, and upon examination he
found that it had the same kind of a neck and forehead as

the one he saw at the depot on the night of Dec. 14, 1905.

Mrs. Mangrum owned valuable rings, and drew in
currency from the bank, during the day of the 1l4th. of
December, the sum of $1433.00. According to the‘testimony
of her sister, Mps. Trousdale, she wore her rings upon
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the third finger of her left hand, and her habit in traveling
was to carry her paper money in her stocking. When her

body was rescued from the Ohio River, it was found that a
glove was on the right hand, but the left was bare and

there were no rings on the fingers. On the body was a corset
with an underskirt beneath it and next the skin . » a2 dark
skirt, black stockings and shoese. The stocking on the right
leg was in place, held by an elastic supporter attached to
the corset « « the supporter on the left leg, however, had
been cut, evidently, by a sharp instrument, and the stock
turn down midway between the knee and the ankle. This
condition indicated that the body had been robbed, either
before or after death, and before or after it came into

watere

In view of the intimate relations which, accord-
ing to the evidence of the State, existed between the plain-
tiff in error and the deceased, it is not going far to as-
sume that he knew her habit in carrying her money quite as
well as did her sister, and if it be true that he murdered her
and for the purpose of robbery, he would waste little time,
not only in stripping from her fingers the jewels she wore,
but in his search for her money, and, if the testimony of
Mabel McKane can be relied upon, it would be difficult to
resist the conclusion that he knew that his search would
result in finding concealed in the usual hiding place the
large sum of money, which only that day Mrs. Mangrum had
drawn from the banks As tending to show that plaintiff
in error was guilty of robbing her person of this money,
the State relies, among other indicia on the condition of
the account which the plaintiff in error carried with the
Fourth National Bank, of Nashville, a copy of which
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beginning with the date of July 6, 1905, and running into
Japuary 16, 1907, is made a part of the record. This ac-
count shows that on July 6th. he deposited $45.87, against
which he drew a check of $17.00,.leaving a balance of $28.87,
and that during the remainder of thé month of July and the
whole of the month of August he‘deposited a little over
$200.,00, and on the 31st day of this latter month his ac=-
count showed a balance to his credit of $30427. During
September he deposited $105.00, and his balance at the end
of that month was $48.27. On October 20th. he deposited
$52.,00, and on the same day borrowed $50.00 from Mrs.
Mangrum and executed his note- therefor, so that the amount
depos ited exceeded the amount so borrowed only $2.00.

When this deposit was made on the 20th of: October, his ac-
count was over drawn %163, and during this month he drew
against the deposit of October 20th. until on October 3lst.,
his balance was sixty seven cents, and this was his total
credit in bank until the 18th of December, 1905, save

that on December 12th he deposited $20.00, which he drew
out on the same day, thus leaving the balance as it wase

On December 18the. 1905, the plaintiff deposited to his
credit in that bank the sum of $500,00 in currencye. The
State insists that his deposit is significant in this pro-
secution not only by reason of the amount deposited as com-
pared with the previous leanness of this account, but as

it was made four days after the disappearance of MNrs. Han-
grum, and on the day succeeding the Sunday night when, accord-
ing to the testimony of Mitchell, the plaintiff in error, as
Dr. Bean, for the second time, he procured the horse and
buggy from him and was gone with it several hours. A
further significant fact, as urged by the State, is that
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on December 19th, 1905, Paul Denton, connected with the
firm of W. R. Cornelius & Co., presented to the plaintiff
in error in his office for collection a small account,
amounting to $6.40, and that the plaintiff in error ten-
dered ﬂrm-in payment thereof a bill of one hundred dollars,

which this collector had to get changed for him..

In meeting this contention of the State, the
praintiff sought to show by one Alley that he and Dr. Feist
wére jointly interested in a travelling comedy company
during the fall of 1905 and the winter of 1906-6, and that
as net earnings were made they were divided by Alley, who
accompanied the troop and looked after the finances, and
when the share of the plaintiff in error was ascertained
it was transmitted to him in Nashville. The witness con-
fessed that mno bboks were kept, but the balances, either of
profit or loss, were ascertained from nightly sheets,
which, having served their purpose in this regard, were at
once destroyed, and that the payments t6 Dr. Feist were

made in cash, or sent to him in currency enclosed in en-

velopes through the maile No receipts were taken and nothing

existed at the time that this witness was examined which
enabled him to speak with any degree of certainty as to
either the loss or the earnings of the coéompany. He did
testify, however, that its net earnings ran from $500.00

a week down to a minimum or loss, but that the November
business and that of December up to Christmas was good.
The witness speaking generally was unable to give the dates
of any of his payments to plaintiff in error, save that in
December, 1905, he sent him in currency, as was his habit,
in an envelope by mail, $160.,00, and in the same way on
another day of that month $50.00. But he gives no reason
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why he recalls especially these two remittances made on
different days of the month in question. It developed

in the testimony of this witness, that he and his wife

and Dr. Feist had lived in a house on McLemore street in
Nashville by themselves for three years, and that while the
witness was away travelling with his company the plaintiff
in error and the wife of Alley were alone in this house.
She was not examined as a witness in this case, but is
shown to have been absent during the trial in Jefferson-

ville Indianae.

In addition to Alley, the plaintiff in error -
offered one Aaron Bergeda, who was at one time a pawn
broker, but who had become within a year prior to the trial
a jeweler and dealer in diamonds, on Church street in Nash-
ville. This Wifness stated that for years he had been on
the most intimate terms of social relationship with Feist,
and that the latter frequently kept large sums of money in
his (Bergeda's) dafe; that a number of times he had there
as much as $450.00; that this began in 1904 and ended in
August or September 1906, and that his recollection is,
that Feist drew out of his (Bergeda's) safe, within a week
or ten days before Christmas, 1905, something like $250.00,
which left in the safe from $125.00 to $150.00s The witness
does not pretend to have had any papers or books showing
these transactions, but claims that all. of these dealings
between Feist and himself were shown by memoranda upon slips
of paper or envelopes, all of which, having served their pur-
pose, had been destroyed. The explanation of this unusual
course of business is found in the statement of the witness,
that there were judgments against Dr. Feist, and the impli-
cation is, that this mode of taking care of his money was
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adopted by the plaintiff in error with a view fo avoid

these judgments. But it is insisted by the State that

no reason is assigned in this record, if this was the purpose,
why on the 18th of December, 1905, he should have had his
apprehensions removed, to such an extent as that he would
deposit on that day the sum of $500.00 in the bank, In
addition, it is ssid that 4t is difficult to undersiandc

why it was, that while making Bergeda's safe a depository
during 1905 she skould have opened and carried an accouunt .

at all, meager as it was, in the Fourth National Banx.

As against the testimony of these two witnesses,
the State showed, as has already been stated, that he bor-
rowed from Mrs. Mengrum $50.00 in October, 1905, and earlier
in tha t yedr scugiht to meke another loan with her for a
hundred dollars. It is further in evidence, thsat upon one
occasion after having invited the dsceased and her sister,
Mrs. Trousdale, to lunch with him at one of the restaurants
in Nashville Mrs. Trousdale stealthyly passed to him a

ten dollar bill to enable him to pay for the lunch.

In view of what is shown by the bank account, al-
ready referred to, and these significant facts, just stated,
we are not prepared to say that the Jury were unwarranted
in rejecting the evidence of Alley and Bergeda, and ac-
cepting the theory of the State, that in view of all the
circumstances in the case, the money deposited by the plain-
tiff in error, on the 18th day of December, and the hun-
dred dollar bill offered to Denton in settlement of a small
claim, came in some way from the money, which we are satis-
fied on the night of the 14th &f December, was upon the
person of Mrs. Mamgrum.
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Another circumstance which the State urged as co-
gent in its character, and strongly corroborative of its
theory, that the plaintiff in error was a guilty agent
in the disappearance of Mrs. Mangrum, is, that while the
family of the deceased, amd especially Mrs. Trousdale, her
sister, were pressing in every direction and following
every clue, however insignificant it might be, to ascer-
tain whether she be living or "dea‘d, Dr. Feist sought te
divert them by fabricated statements; and especially this
was true with regard to the sister, who went to his office
and said to him that she had exhsusted herself in fruitless
efforts in this search, amd that she came to him as a last
resort, believing bhe knew not only of her disappearance,
but if living where she was, amd after parrying her ques-
tion and exhibiting great agitation he stated to her that
Mrs. Mangrum had been for months afflicted with a loathsome
disease and had gone away to hide her shame and seek re-
lief, which if she did not obtain she would possibly never
return. This statemenmt was met with indignant denial snd
denunciation on the part of Mrs. Trousdale, and we are sat-
isfied, from the whole body of the testimony, that this
staterent was a fabrication. The learned gentlemen who per-
formed the autopsy after the recovery of the body of Mrs.
Mangrum, said it showed no signs of disease, but on the
contrary gaw evidemce that, while Mrs. Mamgrum was alive,

she was a woman of perfect health.

As against the case as mde out by the State,
touching the idemtity of the plaintiff in error as the
party connected with the disappearance of Mrs. Mangram,
he undertook to defend by skowing that he was not the party
who, on the two occasions referrsd to, under the name of

22



Dr. Besn hired the buggy from the witness Mitchell; that
Mrs. Mengrum not only checked her trunk to Chicago, but in
fact left herself on the eight o'clock train, over tee
Louisville amd Nashville Railroad, on the evening of Decem-
ber 1l4th, for the same city, and lastly by the establish-

ing an alibi.

We have already considered the testimony of fered
by the State in support of its theory, that Dr. Feist was
the party who hired the buggy on the ss occasions in the
name of Dr. Bean, as well as that upon which the plaintiff
in error sought to controvert this fact. On this point
it may be further said, that it is clearly shown in the
record that at the time referred to, there was no such
persbn as Dre. Bean occupying a room or office in the
®ilcox Build ing, and a searching examination of the hotel
registers in Nashville about that time disclosed teat no
such person was stopping at any one of these hotels, and
no such name was Fournd in the city directory, S50 we toink
the jury were authorized to conctude that there was no Dr.
Bean in the city at ttet time, and that the name was used
by some party, whoever it might be, who desired to conceal

his true identity.

Before coming to consider the other defenses, indi-
cated sbove, it is not improper to make some general obser-
vations. In the first place in a case resting for convic-
tion upon purely cireumstantial evidence, the rule "that
tre circumstances proven must not only be consistent with
the guilt of the accused, but they must be inconsistent
with his innocence amnl suck as to exclude every reasonable
hypothesis but that of his guilt", while preveiling in

the trial court does not obtain in this Court. Where a
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jury has found a defendant guilty of the felony charged
against him, whether this concluslom is reached upon direct
or purely circumstant ial testimony, and the verdict has

been approved by the trial judge, when it comes to this

Court the case is not whe ther every reasonable hypothesis,
save that of guilt, has been excluded, but, rather, wonether
the preponderarce of the evidence is against the verdict

and the judgment. The burden is upon the plaintiff in

error to show that such preponderance exists. In this

Court no longer is he presumed innocent of the offense charged.
That presumption has been overcome by the result of the trial
in the cowrt below, and here he can only claim a new trial,
so far as the facts are concerned, by showing that the

weight of tte testimony is against the finding of the jury.

Leak v. State, 10 Hump. 145.

Not only this, but we think it is for this Court
to consider that the plaintiff in error sat mute whils the
State developed, fact after fact, against him. The stat-
ute, embodied in sections 5600 and 5601 of Shannon's
Code, which authorizes the defendant in a ecriminal proceed-
ing to be a witness in his own benlf, provides that a
failure on his part to testify shall not create any pre-
sumption agsinst him we are satisfied so far as tnis
latter provision is concermed is to be limited to the
trisl below. As has been seen, until the verdict of the
jury has been returned ami approved by the trial judge, the
presumption of innocence obtains, and we thing that this
qualifying provision was introduced into the statute in
order that this presumption might in no way be weakxened
while the case was in the hands of the Jury. But that
presumption having been overcome, and the defendant com-

ing as a guilty man here challenging the weignt of the
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testimony in the couwrt below, we think no sound reason can
be suggested why he should be permitted to avail himself of
this statute in this Court. The quéstion may well be prc-
pounded in such a case to the plaintiff in error, who in-
sists here tmt he has been convicted on fabricated testi-
mony, why then did you not producse yourself, the one wit-
ness, by whom this febrication could have bsen established?
The general rule is, that the presumption is against the
litigant complaining, who s failed to produce the best
evidence of the facits in controversy when thet evidence 1s

under his control.

There can be doubt that if our statute had merely
saccorded the defendant, in a criminal proceeding, the right
to festify without more, thet his failure to go upon the
witness stand might be counted against him and comment on

such failure might properly be made in the trial court.

Wit regard to the correct practice under a statute
of Mzine, which gave a defendant in a criminal case the
right to testify, but lacking the qualifying provision as
to the effect of the failure to testify, found in our
statute, in State v. Cleaves, 59 Mr. 298, it is said:

"The statute authorizing the defendant in criminal pro-
ceedings to testify at his own request was passed for the
benefit of the innocent « « « « . o« The defendant in
eriminal cases is either innocent or guilty. If innocent he
has every induwcement to state the facts which would exoner-
ate him. The truth would be his protection. There can
be no reason why Be should withhold it, smd every for its
utteramce. Being guilty, if a witness, a statement of
the truth would lead to his conviction and justice would
ensue v v v o But the defendant, having the opportunity
25



to contradict or explain the inculpative facts proved against
him, may decline to avail himself of the opportunity

thus afforded him by the law. Eis declining to avail himself
of the privilege of testifying is an existent and obvious
fact. It is a fact patent in the case. The Jury camot
avoid perceiving it. Why should they not regard it as a

fact of more or less weight in determining the guilt or

innocence of tre accused?"

In the State of New York the statute permitting
defendants to testify is like our own. In Stover's case,
56 No Y. 320, the defendant on the trial below testified
in his own behalf, but failed to give an explanation of
cer tsin inerimirating circumstances, which, if innocent,
he ought to have been sble to explain, . The trial court,
in substance, charged the jury that they were at liberty
to consider as & circumstance the failure of the accused,
while a witness, to give any account as to whers the money
found upon him had been kept in the interval between the
date he claimed to have received it until it was found.
This was excepbed to, and in the consideration of thnis
excention the Court of Appeals, among other things, said:
"Phis raises the question as to the comstruction of sec-
tion 1, of chapter 678 of the Laws of 1869 (vol. 2, 1597).
That séction, among other things, provides, tha t upon the
trizl of sll indictrents charging a criminal offense, the
person ckarged shall, at his own request, but not otherwise,
be deemed 5 competent witness, but that the neglect or
refusal of any such parson to testify sh&ll not create any
presumption agasinst him. The gensral rule is, when it
appears that any party, charged with the commission of a
crime, has the powser, if innocent, to explain a fact or

26



circumstance tending to show his guilt amd fails to give
such explans tion, sueh failure may be considered as a cir-
cumstance against him. In the present case the question
is, whether his failure to give any explanation of such a
fact or circumstamre, which he could do if innocent when
testifying in his own favor, he having requested to become
a witness, comes within this gemeral rule. The argument in
behalf of the accused is, that e cennot be made a witness
at all except by his own request, and that his failure to
be a witness shell not create any presumption against him,
and that if he request to be a witmess and becomes such

he need not give testimony onmly as to such parts of his
case as he may choose, and as to other parts to whick hne
does not request or desire to give testimony, no presumption
can be created against him for his failure to testify.

In thig construction I camnot concur. True, it is at thke
option of ti® accused whether or not to become a witness.
¥hen he has exerciged this amd becoms a witmess he is made
competent for sll purposes in the case; for by his own
testimony he can explain and rebut a fact temding to show
nis guilt, if innocent and he fails to do so, the same
presumption arises from his failure that would rise from
a8 failure to give the explanation by another witness, if
in his power so to give it. The reason for the presumption
is élike in both cases. It arises from the known desire
of parties to repel or explain excusatory evidence against
them, if in their powsr; and the basis of the presumption
is, that the case shows that it is within their power if
innocent. Hence, a failure tends to show an absence of
innocence”. In accord witk this case are Clarke v. Stafe,
87 Ala. 71; Brasheat v. State, 58 Md. 563,
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We think the reasoning of the Court in the New York
cage is essentially sound, amd that it is authority for the
construction wrich we now put upon our statute. PFor if it
be_ true, that where the failure of the defendant, who goe s
upon the witness stand to deny or explain incriminating cir-
cumstances, Then the existence or non-existence of these
circumstances lie within his personal Imowlsdge, may be
commented on by counsel, and made the subject of charge by
the trial judge, then we can see no reason why, when he has
failed to exercise his statutory rigkt to becore a wit-
ness, this failure should not have some weight, when he
complains here that the verdict is not Supported’bﬁiﬁha
evidence. If the circumstances develobed in this case,
poiﬂﬁing to the plaintiff in error as guiltily connected
withk the diseppsarance of Mrs. Mangrum, could have bzen ex-
plained by him in a way consistent with his innocenee, it seems
n=tural that he would have seized the earliest opportunity

in the progress of the trisl to exercise this right to go

upon the witness stand amd deny or explain them.

Passing now to the two other defenees of fact, here-
inbe fore referred to, to wit, first, that Mrs. Mangrum took
passage in the Chicago sleeper, attached to the train which
left the Terminal Ststion over the Louisville & Nashville
road at eight o'clock, on the note of the 14th of December;

and, second, the alibi which was sought to be established.

The nearest approach to that train which the re-
cord discloses is found in the testimony of ons Tucker,
who kept the gate through which passengers, intending to
embark on that train, passed. Ee testifies that he knew
rs. Mangrum, and thae t he recalled well the fsct that on

the night of December 14th while other passengers were
; a8



going tlrough the gate to the Chicago train, she came and
presented to him for nis inspection, a ticket with a number
of coupons, the first of whick entitled her to ride to
Evansville, and that he punched tket ticket, but he was
unsble to say whether she passed fthrough the gafte or
turned back from it. We think, however, the evidemce of this
witness was affected with the jury by the contradictory
statements which according to two witmesses he made

soon after thme fact of the disappearance of Mrs. Mangrum
attracted attention. A week after this occurred, the
husband of Mrs. Mangrum asked Tucker, according to his
testimony, whether he saw his wife on tre night in ques-—
tion, when he answered that he did not know her. About

the same time he told Walsh, a policeman at the station,
that e did not kmow Mrs. Mengrum by sight, but that

on the night in question he saw a woman whom he did not
know, dressed in a long light cloak, who went through the
gate followed by a srell man with two grips, and that the
lady had a mileage book. During the trial of the case he
stated to Mr. Reed, a locomotive engineer on the N. C. &
St. Louis Railway, in the presence of Mr. Raterman, "that
Mrs. Memgrum came up to the gate and he punched her ticket
and she turned round amd went back toward the baggage room
and he did not see her any more. Mr. Raterman was examined
and he corroborated the witness Reed as to this stateme nt

made by Tucker to kim.

So it is, that if Walsh and Mangrum testify the
truth, then Tucker is absolutely contradicted in his state-
ment, that he kmew Mrs. Mangrum and knowing her had
punched her ticket, or if his latter statement made to
Reed in the presence of Raterman can be rel ied upon, then
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Mrs. Mangrum is placed but little nearer tmmt train than
she was by the testimony of Grainger, in whose baggage
room her trunk was checked.

However , we are satisfied, after a careful examina-
tion of the testimony of the conduector in charge of tke
sleeper, bound for Chicago, and of the porter of thet
sleeper, that Mrs. HMangrum, even if it be true that she
had, as she stated to her nusband, a berth as well as a
train ticket, did not emter the Chicago sleeper wnicn
left at 8 o'eclk. thet night. The attemtion of these two
parties, was challenged upon their return trip from Chica-

g0
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a week after the 14th, of December, toO the question as
to whe ther Mrs. Mamgrum was a passenger on te sleesper
that. night, and they were shown a pnotograph of the lady
and both unreservedly said, that she was not. It is true
that when their written statements were taken, nearly a
year klereafter, that some discrepancies betwemn them and
their testimony on the trial are discovered, but these

two parties upon the witness stand, as they had done in
the begimming, state, positively that no lady answering
the description of Mrs. Hangrum was upon the ir sleeper

that night.

The triers of fact in the court below, accepted
the testimony of these two witnesses, and we think they were

rigkt in doing so.

As To The Alibi: Yhe insistence of the plaintiff
in error, as set out by his witnesses, is that he was
in his office from 2: o'clock in the aftermoon, of Decem-
ber 1l4th. untid & little after 6: o'clock, when he left
there in company with one Arnold and Abe Bloomstein;
thet outside of the Wilcox Building Arnold separated himself
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from the otker two end went home, while the plaintiff in
error and Bloomstein went to the Bloomstein home where
they nhad supper, Abe Bloomstein leaving after supper, about
8: o'clock, amd Feist remining until some time between

9: armd 10: o'clock, when e left.
)

Arnold stated, in substance, that he was a visitor
of Peist in his office on that day, amd remained there
from about 2: o'clock in the afternoon until just after
6: o'clock, when in company witkh Feist ami Bloomstein he
left. Ee explains this lomg visit by saying that he and
Dr. Feist were talking during that time about buying some
phosphate lands in Hickman county. He states that he fixes
the date of this visit on the Il4t’n. of December because
on the next day he amd his wife went into Feist's of fice,
and on the day following, December 16th, they went to
Hickman county. This is the only reason given why it
is he was able to fix the time of that visit. No esvent
or incident is mentioned by him that occurred on that day
which was of & character to have emphasized the date in
his recollection. This lack coupled with the fact, as
was suggested by the counsel for the State, that according
to the testimony of this witness we have the plaint iff
in error with a bank account showing on that day a balance
to his credit of 67 cents and the witness out of work, and
without reans, so far as the record shows, discussing for
hours the question of buying valusble phodphate lamds;
under such circumstances it is not remerkable that the jury

discredited this testimony.

Abe Bloomstein testified that he went to Feist's
office shortly after 6: o'clock that evening and found
there two men whom he did not know and whose names he could
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not recall, and after a short visit he and the plaintiff
in error went to the Bloomstein home, where a little before
7 o'clock supper was Served after which he (Bloomsteim)
went to the Elk's Lodge. He fixes the date by reason of
the fact that this was the hight of the Fireman's Ball

at the Tulane Hotel. He further states that it was not
raining when he and Feist left the Wilcox Building, but
thinks it began to rain sometime before they reached

his home.

As to the latter feature of Bloomstein's
testimony, the State introduced Roscoe Nunn, who was
in éharge of the government weather bureau at Nashville
and who testified from his records, that on December
14th, 1905, it began to rain about 11l: o'clock A. M.
and continued so to do until midnight. Not only dbes
he say that it rained continuously on that day and
betﬁeen these hours, but he stated that between 6:o0'clock
and 10:o'clock P. M. of that date the rain fall was 1313
inches put of a total rain fall for the entire day of

1.43 inchese.

Miss Etta Bloomstein also testified that the
plaintiff in error was at their homse that night for sup-
per, reaching there in company with her brother "Abe".

She fixes the date by a suggestion made at the time by

Dr. Feist, in regard to the anniversary of the date of the
death of his father, which would be the 16th, of December,
and the conversation which passed between them in rexation
to the Jewish custom in the observance of the anniversary

of & parent!s death. She states that this was the last

time that the plaintiff in error ever ate at their house.
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She further says, that he left between 9: and 10:

o'clock, and she loaned hNim an umbrella as it was then ralning.
On cross exsmination, she stated that the plaintiff in error

-

had been a2t their home a number of times for swper, butb
she does not attempt to give any other date. In view of this
end also of the testimony of Huan, ss to the great rain
fall on that night, between the hours of 6: o'clocx and 1l:
o'clock, and her testimony that she loaned him an umbrella
in leaving, we think thae jury would be warranted, while
accrediting her with the greatest good faith, in believing
that she had confused the date of this, his last visit, with
some ofner date.

Miss Dors Bloomstein, who was glso offered as a
ter, that the

witness on this issue, stztes, as #bdes ner sis

plsintiff in error was there that night for supper, but that

ct

n
she did not hear the conversation between her sister and

himgelf in relstion to the jewisk custom, rsferred to,

)

inssmuch as leaving these two parties in a room down stairs

1

ste went up steirs to her om room end remained there until
the departure of the plaintiff in error, but sgys that her
who

sister oined her immedistely after the plaintiff in

Ce

error left, t0ld her of this conversstion. On cross exasmina-
ticn ske stetes, that he was in the habit of visiting there
home once or twice a week, but she was uneble to fix the date
of any otrer visit then the ore he paid on this particulsr
occasion.

It follows, that if the jury had regardsd this
testimony, as to the alibi, as trust worthy, they would
have been bound to acguit the pleintiff in srror. Because
if t e recollection of these two youhg ladies was correct,
that Dr. Peist remained in their home from 6:0'clock until
9: or half past 9:0'clock that evening, then the whole

theory of the 3State, with re

0Q

ard 0 his being concerned in

;

the disapvpearsnce of Mrs.

L

grum from the terminsal station,

would fall to the ground. For if such was the fact, then he
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did not get the horse and buggy from Mitchell, non did he
go to the depot with this horse =nd buggy and there taking
up Mrs. Mengrum drive away from the station, as testified
to by other witnesses. But the circuit judge gave to the
jury, in proper and intelligible ferms, the rules by which
they were to weigh the evidence with regard to the defense
of an alibi, and it must be assumed that they accepted the
testimony of Mitchell wrkich, being so accepted, destroyed
this defeunse.

Possibly there is no defemse more frequently relied
upon in felony cases than thet of an alibi. When maintained
it necessarily overtarews the contention of the State, that
the defendant is guilty of the crime charged against him.
But so lisble to sbuse is this defense that at an early date
the courts found it necessary to instruct juries that it
was their duty to exercise scrutiny in the examination of
the testimony submitted to establish it. This court in
speaking of the defénse has said, "it is liable to abuse
not only when a design exists to practice a fraud upon the
state, but even when that design does not exist by ignorance,
mistaxes as to the particular hour and lapse of time, and
thaf it requires grest strictness and attention oxd the part
of the courtcand jury to avoid being mislead by it. Thomp-
son v. State, 5 Eump. 538; Lemons v. State, 97 Tenn 559.
Spesking on this subject, Shaw, C. J., in his charge to the
jury in the very celebrated case of Commonwealth v. Webster,
5 Cushing, 295, said; "This is a defense often attempted by
contrivance, subornation and per jury. The proof, therefore,
offered to sustain it is to be subjected to a rigid serutiny,
becsuse without attempting to control or rebut the evidence
of facts sustaining the charge, it tends to prove affirmatively
snother fact wholly inconsistent with it; and this defense

is equslly aveilsble, if satisfactorily establisked, to avoid

3
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the forece of positive, as of circumstantial evidence. 1In
considering the strength of the evidence necessar;'to sus-
tain this defemse, it is obvious, that all testiaony
tending to show that the accused was in anotkher place at
the time of the offense is in direct conflict with that
which tends to prove that he was at the place where the
ocrime was cormitted and actually committsd it. In this
conflict of evidencs, whatever tends to support the one
tends in the same degree to rebut and overtihrow the other;
and it is for the jury to decide where the truth lies™.
But it is insisted for the plaintiff in error, in
sn argument of very great ability and ingenuity, that
the State hed wholly failed to make out its case in two

essential particulars, to-wit, as to the corpus deljicti

and venue. In addition the insistense jmthat the trial
judge was guilty of error in nis cbarée to the Jjury on
these subjects, amdl in declining specisl requests that were
submitted by the counsel of the plaintiff in error.

4s is well known, the pbease corpus dslicti

literally means, the body of the crime. 1In & case of
homicide the corpus delicti, however, comsists of two
fundamental facts; first, the death of the person alleged

to have beenm killed: second, that death was the result of
crimingl sagency. Redd v. State, 63 Ark. 4573 Smith vs. 3tate,
21 Gratt. 809:; People vs. Benham, 160 N. Y. 402; Pitts v.
State, 43 Miss. 480; State v. Millmeysr, 102 Towa, 692.

Phese essential facts must be proved beyond a
ressonsbl s doubt before the party charged with the commis-
gion of a cerime can be convicted. In the absence of such
proof, as was said in State v. Hall,‘éa Mich. 482, "all
the malice imsginable is mo proof iﬁﬁitself tending to show
that death was causeéd by crime”. Hven extra-judicial ad-
missions or &9nfessions by the prisomer, when these fundament-
al fscts are upnproven, will not sustain a corvigtion.
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People v. Tapia, 131 Cal. 647; Bines v. State, 118 Ga. 320;

y

68 L. R. A. 33.
It is gxiomatic, that every party chsrged with

1,

& crime, however vile he may be, has a right to inquire
that the elements of his offense shsll be clearly defined
by law ans established by lsgsl oroof before he can be
convicted, and until so defined snd established he may
safely assert his immunity from punishment Ffor the offense
charged against him (People v. Plath, 100 N. Y. 590;
Goldman v, Commonwealth, 100 Va. 865; State vs. Parsons,
39 W. Va. 468).

In sore jurisdiciions the rule prevails, that in
21l trials for crime the prosecution must vrove to the
satisfaction of the jury thst 2 crime has been committed
befaré the jJury can proesed to inguire as to who is the
ecriminsgl . In Mishigan, the rule in regerd to proof of hhe
corpus delicti, is, that in cases of homicide, and in
others where Justice demends it, the prosecution shall not
be allowed t0 proceed until the deatr and its character
shall have been shown, &s far as toe testimony can be
separately given, and especially == far as can be shown by
the post mortem exXsminati on. It~sgems that under the systems
of information prevailing in that state the presecution
nust 2lways heve knowledge in gdvance of the ftrial concerning
the case inftended to be made out, and it is there assumed that

nere can he no good reason for giving proof in refsrence

to the commission of the crime by the ascused until there

has been proof of the eogrpuy delicti. DPeople v. Hall, 46
Mich. 482; People v. Millerd, 53 Mich. 63. People v. Alkin,

66 Mich. 460; 11 Am. St. Bep. 512.

N This practice, however, has not, so far as we

2
are advised, ever preveiled in this state, andé we see no

b



reason why it should. It seems fto us immaterisl the order

=
D
5
ct

in which the evidence, tending to prove the diffe
material facts essential to conviction, is introduced for

when delivered, whether of a direct or circumstentisl character

ct

if the ~hole body of the proof, when properiy weighed,

o

makeg oﬁt a case of death by the act of a crimingl agent,
and that the defendant is such agent, tke law is fully
satisfied and sound practice is meintained.

In a note found on page 896 of Wharton om
Homicide (1907 Edition), the leérned guthor says; "Bub where
the corpus deliéti in a prosecution for murder cannot well
be proved, except by the introduction of evidence temding
to show the defendant guilty of connection with the offense,
the évidencg tehding to prove both:the corpus delicti and
the defendant guilty may be intrododuced at the same time™.
In support of this a number of cases are citéd. As will
be seen hereafter, however, the complsint is not so much
off the order in which the evidence was submitted, butwin
what is alleged ss a failure upon the part of the trial
judge to distinetly bring before the minds of the jury the
necessity for the consideration of the evidence which tended
alone to establish the identity of the defendant as the
criminal - agent from that which tended to prove death by
criminal agency, as well as the brobative effect of the
evidence introduced on this point by the states.

In the present case it was conceded in the court
below, that the dead body found floating in the Ohio river
was that of Mrs. Msngrum. So one of the primsry fact in-
volved in corpus delieti was established. The second-—
the State sought to show by the testimony of Drs. Leroy and

Bryan, medical expserts of experience and repubtation. -
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An autopsy was made by these gentlemen on the 28th,

of January, 1906, immediately or within a very short time
after the return of this body from Cairo to Nashville, By
a process of exclusion or elimination of various causes

that might have produced death, some of which were natural
causes, these experts reached the conclusion that Mrs. Man-
grum came to her death by the administration of some subtle
poison, the cheracter of which they were unsble to discover,
Wnen they came to make the examination they found that the
body had been embalmed, and on the exterior of the body
there had been placed embalming paste as a pressrvative, and

the body was tren wrapped with linen carefully wita. i This
embalming had been done in Gairo after the recovery <% the
body. In order tmt their autopsy might be as comnlete

as possible, the bandsges or wrappings were removed and
tre paste was washed from the surface of the body. Both
thegse experts agree, that in order to prepare the body for
embslming the undertsker had cut into it from the middle

of the breast down %o the pubic bone for the purpose of

ntrodu

=t

Q

int internally embalming fluids. They found no

vidence of lacerations of bruises on the surface of the

@)

body, save two small cuts &t the lower margin of the 1ip,
which trey agree were made post mortem.So long head the

body been in the water that the heir ﬁas gone slmost entirely
from the head, only a few strands left here and there and
these not very long. They made a thorough examination of

the sbdomensl orgens of the body and this disclosed that
these organs were those of a women who, &% the Time of her
death, was in perfect health:; that there was nothing in

any one of them to indicate any degree of infl emgtion.

They found no evidence whatever, that at any time Mrs. HMan-
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grum had been a sufferer from the laothsome sesease with
which the plaintiff in error had stated to Mrs. Trousdeale
she was afflicted, and on account of which she had taken
nerself into a place of comcesglment. Summing up, tey stated
unhesitatingly, that all of the organs of the body were
found in perfect condition, and that the body itself was
thet of & woman of splendid physique, and of extremely
good health in life. Dr. Leroy further stated, that if
Mrs. Mangrum had died a natural death, the cause thereof,
or some sgsociated cause, would have been disclosed in

the sutopsy, amd that the entire absence of amy such con-
dition lesd him to the conclusion thet she did not die a
natural death. He further stated, that there was nothing
to indi cate that Mrs. Mengrum came to0 her death by physical

violance, such as a blow, cut, shot, or anything of that

<t
B
ot
ct
e

king, and ere was equally lacking any evidence
that she died from drowming. The only poisonous substance
found in the stomach was that contained in the embalming
fluid, and this in no way inter fered, upon this sutopsy,
with their effort to discover whether there was any polson-
ous substance, prior to the embalming.

"Ee states that there was discovered no trace in
the body of any of tte ¥mown poisons, from the administration
of which death would ensue, but thet there are a number of
drugs which can be administered in several ways to produce
death, all evidences of which would disappear from the
body within a short time, and that among these are cnloro-
form, prussic acid, cysnids of potassium and aconitins,
and that the length of time for the disappearance 0f these
drugs will depend largely upon the guantity of the drug
administered and the extent of dscomposition of the body.
In regard to this Dr. Leroy saild: "vou ' might in some instences
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find some Bhings 2 wesk aftergards, sad Otaer ianstances,
such as prussic acid, it might not be possible to fine after
a couple of days.®™ He further testified that some of

these drugs, such as chloroform amnd prussic, might be
administered by inhalation; that in the cagse of prussic
acid, if it were. pure, one inhalation might produce simost
immediate death and the odor dissppear very guickly; that

in such a case the amount necessary to produce death would
be so small as to be acarcely nameable, though he concedes
thet the amount necesssry to bring about a quick fatal
resut¥ depends somewhat upon the person, as some are more
sugceptible to the drug than others. Th;t with éégard to
chloroform administered: eithei by inhalation or internally,
the évideﬁce of its existence would disappear in a very short
time.

He stated that ejanide of potassium could be ad-
ministered in a solution internelly, or through a hyperdermic
syringe, and that the amount necessary to produce death varies
as does the time within which death might ensue. ©He also
states, with Fegard 3o this preparation, that it is one of
the most subtle and rapid of poisons, and easily disappears
from the body, and that this is equally true with regard to
aconitine.

Speaking of prussic acid and its terrible effect, -
in producing almost instantaneour death, Dr. Leroy
illustrated this by saying, that to place a drop of this
drug upon the tongue of a doy "he may drop in his tracks
as if he had been shot in the had - - - he may even die
before he would have if he had been shot through the bhesd,
because the animal may practically live a second or two

after that". He testified further, that it was not &
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difficult matter to produce unconsciousness, by placing
something that would produce uneongciousness in a glass
containing a liquid, such as water or wine, and after un-
congcious administer poison so as to produeﬁzdeath by &
hypodermic needle, which, if it was with&rawﬁ; would lesve
no signe

Tn the course of his direct examination, the
following occurred:

"y, Now, if I understand you, I will get you  to
state whether or not, from the exasmination of this ﬁody,
this woman dies of the effscts of some physical violence,
I mean external violence?

A. No sir, no physical violence.

Q. You refer by that to a blow with a weapon,
or snything of that kind?

A. Yes sir.

Q. I will get you to state from your examingtion
if in your opinion this women dies from some natural
desease . . . natursl death?

A. No sir.

3. DNo sir®

~A. No sir.

Q. Then Doctor what in your opinion produced
the death of this women ?

A. Some external violence.

J. Now explain what you mean by some external
violence?

4., Some external csuse or other which is not
physical force and which is not a natural cause.

Q. Now explain a little further so the jury can
undsrstend ¥

4. It might be poigfning, it might be freezing to
ST Al |



deathy sémething of that kind.

Q. What else might it be?

A. Those are the two principle things which T
would say,

Q. Did you examine----you stated you made & thor-
ough examination----I will get you to say whether she
died from the effects of stramgulstion, produced by drowning?

A. No sir, there was no evidence of it.

Witk regard to the obtaining of the deadly drug,
prussic acid, the following occurred in his exsmination.

"Q. You spoke awhile ago of getting the prus:sic
acid pure? V

L. Yes sir.

J: Can l;.-*ou gét that at drug stores?

A. Not as a rule, no sir. As it is dispensed in
drug stores, generally, it is of 1% solution.

Qe I will get you to state whethsr or not you can
mamifacture it in your office?

A. Yes sir, it is not a difficult matter.

3. You mean your office or your laboratory?

A. Bither one-- any room.

Q. You mean sny one who understands the proper
method can menufascture it ?

A, Yes sir, it is not & substance of dillicult
manufacture”.

As to the length of time that this body hed been
in the water, he states, that it gave evidence of having
been submerged several weeks, but that it was impossible
to state the length of time with exactness. this
subject this occurred;

3. You could not tell within two weeks, either
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way, of how long it hed been in the water, could you?

4., No sir, it might have beem two months, or it
might have been one month, or it might have been three
weeks",

At the time of this autopsy decomposition had
gset in and had far advanced.

On cross exsmination he stated, that an extarnal
examins tion of the body did not to any extent show the
cause of the death, amd that upon sn examination of the
internal organs they were found all in normgl condition.
He further stated, that he analyzéd the contents of the
stomach, having treated them chemically, and found no
trace of any poison that was not accounted for by the
emsblming fluid. In other -words, that-in the whole body
there was disco vered, upon the autopsy, no affirmmtive trace
of eny poison administered or taken before death. Ee
further stated, thet an examimation of the brain was mdse,
as far as it was possible to do under the circumstances.
Tre brain was not thoroughly dissected, becsuse at the
time of the sutopsy decomposition had advanced so that
it had become soft. It was impossible thersfore, to go
into te brain with any great degree of detail. Pieces or
slices of the brain werecut or scraped off, in an examination
for blood clots, but this examination was made with the
natural eye amd not with & microscope. No clot of blood was
discovered. He states that "the outside appearance of the
brain, when-the membrane was removed, could be seen very
nicely amd its convolutions was very easily observed; the
course of the external blood vessels were sShown very
clearly, but as soon as an attempt was made to cut it
the substance was so soft that clean cuts and slices

could not be msde.”" This occurred in the course of the
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cross examingtion.

"3 That is, the brain had so far decomposed
that it could be scraped with & knife rather than sliced?

A. Rather than sliced.

Qs The fact remmins, so I understand ﬁoetor,
that a rupture of a blood vessel in the brain may produce
death, and tlke consequent clot be only disco vered by the
use of a microscope, which you did not use in this case?

A. Correct.

Qe Now, I want to ask you this question, if thgre
are not nstural causes, especislly causes that will af-
fect the nervous system, cases of fright, cases of shock,
cases of the patient having logt her temper . . . & vio-
lent quarrel or instance of any other great shock or
fright; are not these cases of that kind in which death will
result and leave no post mortem trace that can be discovered?%

A. You mean mental shock, I presume. |

Qe Mental shock?

A, The:cases of death from fright or sorrow, or
mental shock are associated in most instances with some
other lesion of the body, some nervous dersmgement or
gsomrething elses - - - = = - ~ - In those cases which are
reported it is probable that the autopsy is quite gquestion-
able. The evidence is, that some nstursl condition
will be present when a matter of shock will cause death,
that is mental shock, I mean.

3. Then the general rule is, when the patient
dies from the mental or nervous shock, caused by the things
we have been discussing, that you will find some other
kindred things of the body that will cause the death.

| A. That will not indicate the cause of the

death, but will be present, if that was the cause.
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2. Will not indicate that was the cause, but will
be present if that was the cause?

A. They would also have been present even though
that cause had not acted.

. Bxactly, so those things, when you say that,
haw not been the cause of death.

A. No sir, but they make the death possible.

Qe That, you say, is the rule . . . are there not
cases and numberless e o ¢« o « o I won't say number-
1eSS o « « « & good meny, Ok, we will say numerous re-
por ted cases. A respectable group of them where the au-
topsy has failed to show the cause of the death, even though
it was known the patient had died from naturel causes.

A. In which the auntopsy may haw failed to show
it, but in which some of these associated things msking it
possible would be present; the things making it possible
are not the causes, but simply the associated cbndition
whick puts the patient in such a position thet the shock,
and so on, would mske it possible. In suck reported
cases, in which death has occurred simply without any
demonstrable lesion, the finds of the autopsy and the
thoroughness of the autopsy are open to gquestion". When asked
on cross examinstion, if it was true that there could be
blood clots in the brain, caused by the rupture of some
blood vessel, that could not be discovered exception
(except ing) by the dissection of the brain, and going
imto it, without a microscope, he answered; "That would
be in the same class you referred to at first, namely,
the microscopic clzss. One of any size at sll, I would
have been able to find readily, as I did simply making
thin slices and pushing them aside, and of course the

difference in color between the blood clot and the white
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of the brain could haw been recognized. There was no such
clot, so the microscope, of course as you mentioned,
could be excluded”.

Again in the course of the cross exsmination,
tte following occurred:

"Qd. Whe whole result of your examination, from one
end to the other, was purely negative, and you then reason
this way; that there are, for exsmple, some poisons
tet could ke v producednthis death snd not haw left any
trace; in your opinion the chances that the death was
produced by some poison prepondarates over the ahances
tmt the death was produced from soms natural cause?®

A, Yes sir.

"3, You say tie t the ma jority of the chances are
in favor of being'that this death was produced by some
kind of poison, or some application of violence, but there
is a minority of chamces in favor of the proposition
that she died from natursl causes?

A. Such a possibility might be conceived™.

Further in cross examinafsion this occurred;

"« And you found no traces of any poison that wss
not to be accounted for by the embalming fluid?

A. Yes sir. (Nodding in assent to this question)

2. You found in the whole body no affirme tive trace
of amny poison at 2117

A. No sir.

Qs You neifher found in the heart, or in the brain,
or in the stomach, or in the liver, or in the kidneys, or
in the bladder, or in the pancreas, nor in amy other organ
of this woman's body any evidence of any particular poison?

A, No sir. |

Q. You found in none of those vital organs and
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in no part of the body any evidence that would indicate, of
itself, the cause of the patient's desth at all?

TA. Fo sir.

Qe So, then, the result of your sutopsy was pure-
ly negative?

A. Yss sir.

Qe That is, there was nothing either on the out-
side or the inside of this dead body, from the top of its
nead to the bottom of its feet, that was any positive
indication, the one way or the other, of any particular cause
of death, either artificial or naturalld,

A. That is correct.

3. I want to ask you then, if you do not arrive at
gguriopinion, that the party died from poison, or the
application of external violence, by a process of exclu-
sion?

A. BEntirely.

Q. You do not arrive at that conclusion by anything
that you saw in the body at all, or on the outside of the
body, but you arrived at that conclusiom, purely,and alone,
by reason:of things that you did not find?

‘A, On account of the sbsence of amy qthe’r reason,
yesT.

Again he is asked this question;

"Q. I say, then, Doctor, when you concluded snd
pronounced the opinion, that this body died from some
external violence (that is from some cause other than nat-
ural), you reached that conclusion by this prdbess, that isg
that you discovered nothing in the sutopsy and your sub-
gequent chemical examination. The whole result of your
examination, from one end to the other, was purely nega-

tive, and you them reasoned this way; that there are,
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for exsmple, some poisons that could have preducedcthis
death and not have left sny trace; in your opimion the
chances that desth was produced by some poison predominates
over the chances tlmt the death was produced from some
natural cause?.

A. Yes sir, exactly.”

With regard to an autopsy smd satisfactory re-
sults to be obtained therefrom, the following question was
put to him, which was answered as will be seen below;

"J. An autopsy to be thorough, and to have an
autopsy that is not open to gquestion and that is sbsolutely
reliable, presupposes that the doctor condue ting the au-
topsy gets hold of the dead body before putrefaction hes
sdvanced, amd presupposes the state of the body that will
make the autopsy practicable?

A. Yes sir.

3. For example: that would presuppose the state
of the body that would meke it possible to use the microscope
to try to detect the cause of death, thet would be revealed
by that instrument, as well as by the natural ey ?

A. Yes sgir."

It is unnecessary to set out in detail the testi-
mony of Dr. Bryan, as in all meter ial respe cts he agreed
with Dr. Leroy as to the conditions under whiehn the
autopsy was mde ------what was found of sm affirmative ¢
character, amd what was mot found, and by a process of
exclusion, or elimination of causes, he, in common with
Dr. Leroy, reached the conclusion that the death of Mrse.
Mangrum was the result of some subtle poison, #l1 trace of
whick was lost in the intervening period between her death
and the autopsy. We deem it proper, however, to mks a

few extracts from his testimony, as follows:
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"Q. You hgve to0ld the counsel for the state
that there are some poisoens that could hawe carried this
woman off and left no trace; I want to ask you if
there are not some nastural causes that vould haw car-
ried her off also, and left no trace?

A. Yes, there ars some cases where patients died,
end there is nothing able to be found.

e S0, when you give your opinion that the woman
died from violence rather than from some matural cause, you
arrive at that by a process of exclusion, that does not
exclude all the chsnces, does it?

A. It does not exclude all the chances. I} does
excilude all except a very minute number, a very minute
perceﬁtage.

de But it does not exclude all the chances?

A. No sir.

Qe That is, you mean tnis Doctor, thet on the ex-
ternal surface of this body you found nothing that could account:

for its deatin; on its external surface you found nothing
that could sccount for its death. The result of that autop-
Sy was purely negative?

L. Yes sir.

Je You reason wholly by a process of exclusion,
and you reason this way; that since there are some poisons
that could have carried her off without leaving any post
mortem trace, or track, and since there are some natural
causes that could he v carried her off, without leaving
any post mortem trace, or tréok, and since the number of
poisons that could have carried her off in that way, with-
out leaving eny post mortem trace, or track, is larger than

the number of natursl causes, that could have carried her
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off without leaving the post mortem trace, or track,
therefoere, you say it is more probable to comclude
that ske died of poison?

A, That is practically the statement - - - -
the method is this; here is a body that to all appear-
ances is a healthy body. The method of arriving
at the conclusion we did is. ——-=-- there ig no evidence aof
sny disease in thaet body that is capable of producing
death. Now, we recognize the fact, that there are poisons
that are capable of produc ing death and find no evidence of
this poison, no trace of those poisens; we recognize the
fact, that in a smell percentage of cases - —-:= - - - =
that‘die, and there are no diséeverablé lesions that are
capable of producing death. Usually, however, when a hody
dies we can find a lesion that pfroduc.ed it ————- that is if
it dies 8 natural death. Now, physicians further recog-
nize the fact, that for a1l natursl deaths there is a nat-
ural cause, amd that if that cause is not discovered,
it is due to either incapacity on the part of the physician,
or the fact, tlmt we have not reached a stage where we
are capable of recognizing thet change that has taken
place and which produced death, or to an incom plete

post mortem examination, to one or other of these causes.”

"3. You arrived at that conclusion (that is that
death resulted frem poison) on the doctrine of probability,
because the cmncees of deatn by péésson exceeds in muber the
chances of death from natural causes, where you do not
find any post mortem tracks?

A. It is a matter of conclusion again.

Q. So tren, Doctor, you do net state, and you do
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not attempt to state, positively, to this jury that this

woman dies from violence rather than from some nstural

cause ?

A. In the absolute I could not state that.

3. You state the probability in the way you have
described?

4., Yes sir.

Q. Now, in order for that probability to become a
well defined probability, is not a faverable sutopsy neces-
sary ---- an autopsy under resasonably favorable circum-
stences? .

A. Yes, the more favorable the autopsy the -better
our opinion wo uld be. \

s Exactly --—-=== the more favorable the amtopsy
the more favorable the chanmces you have to exclude the
natural causes that could have carried the body off?

£. Yes.

Qs Now, do you regard azn autopsy after a patient
on the 14th, of DPecember, or near abouts, died, and the
body is submerged in water until it rises and then remains
in watsr uhtil January 26th ---- over forty days —----- and
is teken out of thr water and an autopsy is held, is tbaf
an anxtopsy under favorsble circumstances?

A. Not under the most favorable cireumstances. I%
depends on the emount of the decomposition, necessarily.

Q. Well, if the decomposition has advanced to such
an extent thet the hair has come off the head and the body
has remsined in the water long enough for dsecomposition to
generate the gases to make it float, and the brain is too
goft to be dissected, and it is beyond the power of the

microscope, is not thaet a condition that is unfavorsble?
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A. Exactly.
3. To autopsy?

A. TYes.

Q. £Lnd will increasse the crances for the death from
natural causes that could not be discovered?

A. Yes, it will do that to a certain extent.

1t will bBus be seen, that there is much room

for the contention on the part of the counsel for plaintiff
in error, that the opinion of Drs. Leroy and Bryan was more
or less speculative, and that their conclusion, that Mrs.
Mangrum died from & subtle poison, of which they discovered
no trace, was based upon the fact, that they, at the same
time, found nothing to indicate that she éied either from
extefnal violence, or from a natural cause, and by a process

)

of exckusioh pktimately reached the conclusion, that her
death resulted from poison. That an auntopsy made, as this
was after the body had been so long submerged and when
decomposition was so far advanced as to preclude any w
thorough examination of the’'brain cells, must necéssarily
have been unsatisfactory in its results, we think muet

be conceded by every thoughtful person, and was reslizéd

by these genthlemen and frankly confessed by them. This,
however, was emphasized by the testimony of three physicians
of large experience and established reputation, who were
introduced as witnesses by the defemnse, to-wit, Dr. E. G.
Wood, Dr. Frank Glenn and Dr. Brower. To Dr. Wood was
propounded a hypothetical question, purporting to set out
defendsnts view of the condition of Mrs. Mangrum's body
when the autopsy was pverformed, and he was asked whether
from the conditions stated there arose any fixed conclusion,

or presumption, to the effect that she died from poison,
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or from natural causes, te which he answered as follows;
"I think s post martem held under such circumstances would
have practically no negative value whatever; that is, I

am satisfied ore éould not say from a post mortem, after
forty two days, and after being embalmed, that the in-
dividual hzd not died from natural causes". He stated
further, that there are a few natural csuses of death
which may not be di scovered upon an autopsy under the most
favorable circumstances, waen the party who is making it
has no ¥xnowledge of the history of the ease. In response
to a hypothetical gquestion, Dr. Frank Glenn szid; ™I do
not think any opinion, outside of a speculative ome, could
be given of that sort of a post mortem”™, and when asked
could any opinion of moral certainty be pronounced stated,
"I think not". On oross examination he stated, however,
as did Drs. Wood and Brower, that the opinion of a physician
of recognized skill (and that Drs. Leroy end Bryan werse
such physicians was conceded by these witnesses) who per-
formed the autopsy, and therefore came in direct contact
with the physicial circumstances, would be more reliabls and
of greater value than that of ome expressed in answer to
the hypothetical case. The following however, occured in
the examinafion of Dr. Glenn. "Now take the facts as

told by the very doctors themselves, and admitted on all
gsides to be true, that the hair was out of the hesad; that
the body was floating in the water when it was found; that
it was identified by the husband only by means of the dis-
figur ements of the body, or tke scars; its comition

was such that the clothing next to the naked body eould

not be preserved, but had to be destroyed; it had been
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embalmed to ?he extent that the body had beerm cut open for
the sternam to the pubic bone, and had been embalmed, thre
tracks of the needly appearing ---~-- now all of those

facts conceded to be true by every one ------ gtate whether
or not decomposition had advanced to the extent of rendering
it impossible to pronosunce an opinion beyond speculative,

or alone speculative, as to whether or not that patient

died from natural or unnatural'causés?

A. I don't think in that condition of the body any
post mortem eould be had, and it is impossible to testify
wit hout guessing whether she died from natural causes or
violence.

In reeross examination, Dr. Glenn was asked what
ne would say if the physician, who described the condition
of the body to be asszindicatéed, in the hypothetical questicn
stated that they could tell the comlition of all the orgsms
of the body, and Doctor answered "I would not believe it
if any body on eatrth stated that; I have handled so0 meny
I know they cannot be preserved™.

Dr. Chas. Brower had pub to him the conceded
facts, with reference to the cond ition of the body, as told
by Dr. Leroy and Bryan, end was asked whether or not a
failure to find either externaliy or internally any natural
cause of death would . arrant sny conclusion that the women
had died from poison, rather than from natural causes, and
ke answered as follows;

A. Why, in %he state of decompesition and disintegra-
tion, as stated, it would be impossible to tell any patho-
logical lesioh. Pog8sibly some chronic lesion you might
have found, but no ordianry pathological lesion that would

destroy her 1ife could hardly be found.
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Q. Are there any natural causes of sudden death
that could not have been discovered with thatfkind of an autoe-
pPsSy?

A. Very many.

19, Are there any natural causes of sudden death
that cannot be discovered, sometimes, at the autopsy when
held under the most favorable circumstances?

A, There are a few,

Q. And the further you get away from the death
with the autopsy, I will ask you to state whether or not
more and more difficult to exclude natural causes? '

A, It certainly is".

This testimony, both for an against the State's
contention, bore directly upon the issue which the state
was bound to maintain, that the death of Mrs. Mangrum
resulted from criminal agency. It matters not what circum-
stances might point to the plaintiff in error as a guilﬁy
agent, yet, his conviction could not be maintained unless
it was shown, by direct or circumstantial evidence, that
her death resultgd from some act of criminal agency. To
sustain this contention, however, the State was not confined
alone to the evidence of these expert physicians. The jury,
under proper instruction of the Court, had a right to look
at all the incriminating circumstances in the case, and if
they pointed clearly to the fact that death did result
from such agency and to the plaintiff in error as the
criminal agent; then the extremest demands of the law on
this subject would be satisfied. They might look to the fact
of Mrse. Mangrum's sudden and mysterious disappearance on
the night of the 1l4the of December, the connection of the
plaintiff in error with that disappearance which the

s



testimony tended to establish, his apparent need of money
at the ‘time this occurred, the fact that she carried money
upon her person on that night, the evidences of robbery
that were disclosed when her body was taken out of the
river, and the swelling of the bank account of the plain-
tiff in error immediately thereafter =e-—--—----—--= all
these circumstances they could consider with connection
with the other evidence including that of the experts

in determining, not only tje issue of corpus delicti, but
also as to the identity of the plaintiff in error as con-

nected with this alleged felonious homicide.

That the jury may look to such circumstances
is abundantly shown by the authorities. Mrs. Wills, on
Circumstantial Evidence, on page 200, says: "But it is
clearly established, that it is not necessary that the
corpus delicto should be proved by direct and positive evi-
dence, and it would be almost unreasonable to require such
evidence, Crimes, and especially those of the worst kind,
are naturally committed at Chosen times and in darkmess
and secrecy, and the human tribunal must act upon such indi-
cations as the circumstances of the case presents or admits,
or society must be broken upe. For it is very often that
adequate evidence is not afforded, by the attending and
surrounding facts, to remove all mystery and to afford such
a reasonable degree of certainbty as men are daily accus-
tomed to regard as sufficient in the most important comcerns

of lifes to expect more would be needless and absurd".

Mr. Wharton, on page 898, section 588, of his
work on Homicide, says: "A large number of the more important

cases, probably constituting the weight of authority, have



adopted the rule, that all the elements of the corpus
delicti, including the fact of the death of the person
alleged to have been murdered, as well as the criminal ag-
ency of the accused, and the identity of the deceased,
may be proved by presumptive or circumstantial evidence,
at least when direct evidence is not available., And in
case of entire destruction or disappearance of the body
of the person alleged to have been killed, as in case of
drowning at sea, the corpus delicti may be proved circum-
stantially".

On page 904, the same author says: "The specific
means by which a violent deatﬁ occurréd, however; need
not fe shown. Nor need the fact of criminal agency in
the death of the deceased be established by direct evi-
dences Circumstantial evidence is sufficient". Continu-
ing, on page 906, the same author says: "An evidence of
robbery of the deceased and of his death, resulting from
injuries which might have been caused either by accident
or by criminal assault, is sufficient to go to the jury

upon the question of death by criminal agency".

So it is, we are satisfied, that the trial
Judge properly declined a special request, submitted by
the counsel of the defendant below, in which he was asked
to direct the jury to return a verdict for the defendant;
"first, because the state has failed to prove the corpus
delicti; that is, that the death of Mrs. Rosa Mangrum
was- produced by the criminal agency or negligence of any

person'.

While all this is true, yet it is none the

less certain upon the authorities, that satisfactory
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proof of the corpus delicti must be made either by direct
or circumstantial evidence. This is an essential predi-
cate in order to sustain a conviction of the defendant as

the criminal agent,

As Bo The Venue: The duty devolved upon the State
to show thise. The body having been found in the Ohio
river near Cairo, the State was bound to rebut the
presumption arising from this fact, that Mrs. Mangrum came
to her death some where near the point of its discovery,
and show that it occurred within the limits of Davidson
county. The jury have found that this burden was success-
fully borne, and the question now is =----=- -= 1s the
weight of the testimony against‘this finding? To answer
this question the whole body of the proof may be con-

siderede.

We agree that the testimony of the witnesses
Mr., and Mrs. Collins and Miss Buchanan, as to seeing
what they supposed was the body of a woman floating
in the Cumberlaﬂd river at Clee's ferry, on the morning
of the 22d of January, 1906, is of l1little probative
value, so far as it was offered to show the identity
of the body with that of Mrs. Mangrum. These parties
were at a considerable distance from the floating object,
and as it passed rapidly with the current, could only
say, that, from the views which they caught of a part
of the body, they thought it was the body of a woman.
Nor do we think that any probative weight can be given
to the evidence of certain police officers, of the city
of Nashville, who state, that, after a diligent investi-

gation, they had been unable to discover that any one
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else disappeared from the city during the months of Decem-

ber, 1905, and January, 1906, whose death was attributed
to drowning in the Cumberland river, or any of its tribu-
taries. For, if it was the body of a woman floating

past Clee's ferry, on the 224, of January, it might

have been that of a person, who in some way came into

the waters of the Cumberland river, or some of its tribu-
taries, far beyond the territory contiguous to Nashville,
and as far beyond the observation of these officials,
however detailed their examination might have been. In
addition, we think the testimony as to the backlash,

or eddy, or, more properly, the whirléool, made at the
foot of the govermment dam, across the Cumberland river
below Clee's ferry, when the rifer guage is from 14 to

18 feet (as it was on the 224 of January and for several
days thereafter), in which objects are caught and ground
with terrible force and destructive effect, and are
released only when the water falls under 14 feet, or rises
over 18 feet, deprives the evidence, as to the floating
object, of any force whatever. So, in considering this
guestion, we dismissed this testimomy altogether. Dis-

regarding the evidence of tliede witnesses, what is left?

The case, on the point of venue is, that
Dre. Feist lived in Nashville, and the disappearance of
Mrs. Mangrum occurred in that city, on the night of
the 14th of December. On that night, by the testimony
of all his own witnesses, who were introduced to prove
an alibi, he was in that city; he was in his office in
Nashville, according to his witness Arnold, on the 15th

of December; there is nothing to warrant an inference
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that he was away on Saturday, December 16th; the testi-
mony of Mitchell places him at his stable hiring a horse
and buggy Sunday night, December 17th; he was in Nashville,
depositing in the Fourth National Bank, five hundred
dollars in currency, on Monday December 18th; on the
19th, he tendered a hundred dollar bill to settle a
small account, presented to him for payment by a collec-
tor; and on December 20th, Je+ 0. Mangrumm to obtain in-
formation with regard to his wife, went to his office
when, according to Mangrum, the following occurred; ey
went into his office and spoke to him, and he said,

"How do you do J. C." he always called me J. O., and

I said 'how do you do Doctor's I said Doctor, Rosa has
been gone a week and I am uneasy about her. I have

not heard a word from her. She was in your office that
evening before leaving, what was her condition? He said
"J. O. she was in fine condition, in good shape'., He
just remarked, 'you need not worry yourself, you will

hear from her in a day or two".

This is the entire case on the subject of
venues The mere recital, we think, indicates its weak-
ness. That venue must be strictly proven, is the uni-
form holding of our cases, not that the exact spot
within the county where the crime was committed shall be
shown, but it must appear that it was within the limits
of the county. The right-of the prisoner in this case
to require of the prosecution to establish, even if he
was the murdered of Mrs. Mangrum, that the crime was

committed in the county of Davidson, where he was in-

dicted and tried, was a constitutional right. Proof.
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of venue may be made by direct or circumstantial evidence,
but in case the latter is relied on, then the presumption
that the offense was committed in the county where the
venue is laid, must be natural and satisfactorye. Upon a
careful examination of the record, we feel forced to say
that we are unable to find any evidence that, if Mrse.
Mangrum was murdered, that the crime was committed in

Davidson countye

If it had been that, at any time from the
moment of Mrs. Mangrum's disappearance up to the Tecov-
ery of her body, it clearly appeared that she was ih the
company of Dr. Feist in Davidson county, under circumstan-
ces from which it could be inferred that he had an oppor-
tunity to kill hér, this, taken in comnection with all the

other proof in the case, might have been sufficient to

‘warrant a conclusion, on this issue, in favor of the State.

But we do not think that the testimony of the witness
Stone and of Marshall Thompson, as to the episode of the
buggy at the terminal station, on the night of December
14th, is of a character, even when taken in connection
with the body of the proof, to warrant the finding that

the venue was established.

This conclusion leads necessarily to a rever-
sale of this case, We feel it, however, due to the trial
judge, in view of the general arraignmen of his charge to
the jury, in that "it is argumentative in force, misquotes
and indirectly sums up the state!s evidence in a manner
which was unfair to the defendant and misleading to the

jury”, to say that we regard this criticism as unwarrant-
Jury Y g
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ed, but on the contrary, taking the charge as a whole,

it is admirable #n form and expression, setting out in
logicgl sequence, the respective theories of the State
and of the defendant, without coloring or exaggeration,
and then laying down in clear and intelligent terms all
the rules of law required by the case, for the guidance
of the jury in their deliberation. As to the affirmative
error in the charge, pressed with great ingenuity upon
the consideration of this Court, we are satisfied that
this error is more apparent than real, and that it is
found in one paragraph, which is somewhat inapt, but
whatever of vice there may be in it was corrected by
what went immediately before, and followed imnediately

after the paragraph in questione | E

It is also proper to say, that having covered
the case in its various phases so admirably in his gener-
al charge, there was no error in the trial judge declin-
ing to give the many special requests that were submitted

to him by the counsel of the plaintiff in error.

Beard
C J.
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