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| STATE OF TENNESSEE-MONTGOMERY COUNTY.

| Be it remembered that at & regular
| term of the Circuit Court begun and held for said County
on the 1st llonday in May, 1853; it being the time fixed by
law for holding the sadd Court for said County; when the

Hofi. A. H. lunford, Judge &c, heing present and presiding
the following rroceedings were Lad and entered of record,

to-wit:

|

|

| Respite.

I The entry on the hminutes on May 10th 18868, is
|

| as follows:

K. D. lioseley )
(
' VS, - ) Damages.
Jlectric St. Tailway Co.§
Came trhe parties by attys., and thereupon came
a jury of good and lawful men, citizens of Mont gomery
County, to-wit:
J. D. Neblett, J. H. Mason, Jesse Ford, Charles
Figgins, J. A. McCool, D. F. Bryant, Henry Suiter, B. J.
Corbin, D. II. Smith, Jokn Baggett, J. S. qu‘lu Frank
:Polk, who being duly elected, tried and swormn, well and
truly to try the issue joined in this cause, took their
| seats in the jury hox; and it appearing to the Court that
there is not time to finish the trial of this cause, to-dag
by consent of all the parties, the further trial thereof is
continued until to-morrow morning at ¢ o'clock.
And the jurors were permitted to disburse until

that hour, under proper instructions from the Court.



VERDUCT.
“he entry on the minutes on May 11th 18988, is as
follows:
R. D. iloseley,

)
(
-VS- ) Damages.
(
)

‘Blectric St. Railway Co.

Came again the parties by attys., and again came
the jury heretofore empannelled a:d sworn in this cause;
and said jurors upon their oaths 4o say they find in favor
of plaintiff, and assess his damages as the sum of $120;
wherefore it is considered by the Court, that the plaintiff
recover of the defendant the said sum of $12 0, and the
costs in this behalf expended, for which execution may

issue.

MOTION FOR NEW TRIAL
The entry on the minutes on May 23rd 1868, is as fol-
lows:
R. D. lMoseley )
-VS- § Damages.
Glectric St. Railway Co.g
Comes the defendant by its attys., and noves the
Court to grant a new trial in this cause upon the fol-
lowing grounds:
1st. The verdict of the jury was contrary to the weight
of the evidence,
2nd, There was no evidernce to support the wverdict of
the jury.
3rd. & _he Court erroneously charged as follows:

AThe way in which to determine such damages is to

— e — .
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take the value of the proverty prior to the interference
with the ingress and egress to and from the property to
see how ruch, if any, it is diminished thereby," and, alsc
charged the jury, "you are not to allow the plaintif® to
recover for the depreciation;" +this is directly contra-
dictory. he latter charge was erroneous, misleading and
ambiguous.

4th. The Court refmsed to charge the jury as requested
by the defendants as follows:

No. 2.

"The mere fact that the track of defendant Com-
pany is located on a narrow street infl.*ont of, or on ihe
side of plaintiff's property would not of itselsf constitute
an element for damage, for which plaintif? could recover,
if the tracks are properly constructed, unless they ma-
terially injure plaintiff's ingress and egress to said
property.

Refused because in substance embraced in charge.
A. H. MunTord, Juwlge.
L o)

If it appears that plaintiff's Edwin Moseley,
et-als, have only a remainder interest in said property,
with no present right of use for occupation they cannot re-
cover.

Refused becawe this is a permanent injury to
property, and al]..joined in suit.
A. H. Munford, Judge.
w4
If plaintiff, R. D. Moseley, has only a life inter-

P
est in sy 1 property he could in no event recover any

(
1S

injury to his fee.



Refused.
A. H. Munford, Judge.
5=

If the jury shall find that the line of defend-
ants road is built in centre of street, and so huilt by
tﬁe direction of the c¢ity authorities, and leaving on
either side space for the usual passing of vehicles, and is
so constructed :.'-lS not to seriously or materially interlere
with plaintiff's access 1o his property, then there can be
no recovery.

Refused because in substance already charged.
A. H. Munford, Judge,
S
The fact that people walk on the sidealk or street
to the corner of 10th and uadison Sts. to get on the car,
an. there wait for the cars to get on, would he no element
of damages for which plaintiff cam:-.mec,m}er.
Refused hecause in substance already
charged.
A, H. Munford, Judg
-7-

The Court is asked to charge that tihe plainiilif as
an abutting lot owner is entitled to a free and unmolested
use for purposes of egress and ingress to and from his
lot, and that the impairment of the use for such purposes,
if zhown by the evidence, would be the element of datages
in ﬁhis case, mlaintiff's private proverty in the street
is his right of egress and ingress, he has no further
right o' interest in the street which is net to be equally

L -
enjoyed by each and every member of the comrmunity, and the



public generally.
Refused except as appears in my charge.
A. H. Munford, Juige.
-5-
The verdict is contmary to the law as charged by
the Court.
-6-
The charge of the Court as a whole on the subject
of the measure of damages is confusing and misleading.
Which said motion the Court doth overrule,
Defendant then moved the Court in arrest of judg-
ment, which said motion the Court doth,also, O‘Ve:!.‘rlll 0.
Defendant then excepted to all of the action
of the Court in this cause, and tendered its bill of
exceptions, which is signed by the Court, and ordered
to be made a part of the record.
Defendant then prayed an appeal to tie next
tern of the Supre:ie Court at Nashville, Tennessee, and Zaw

ing given bond, as required by law, the sail appeal is

granted.

APPEAL BOND.

The appeal hond in this cause is as follows:

We, The Rlectric Street Railway Company, principal,
and V7., if. Daniel and T, J. Bailey, sureties, acknowledge
ourselves indebted to R. D. Meseley, anl others, in the
sum of 3250, to be void on condition that the said Electric
Street "Railway Company shall subcessfuly prosecute a:n ap-
peal in the nature of a write of error to the next term of

the Sup,  Court & Nashville, by it prayed from a judg-



ment rendered against it in favor of the said R. D. Mose-
ley in the Circuit Court of Montgomery County, on she

11th day of iay 18958 for the sum of $120, damages and

costs of suit, or incase of failure to do so, pay and
satisfy said debt, damages and costs, and perform and !
satisfy the judgment of the Suprere Caurt in the premises.
FBlectric Street Railway Co.,
D7 We M., Daniel, Atty.
W, M. Daniel z2:d T. J. Baileyr,

Sureties,

—:— R. D. Moseley,
—vs—mlectric Railway of ¢larksville, Teml., —.~

— g

' the Circuit Court, for
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ee=w- STATE OF TENNESSEE WONTGONERY =----
Be it remembered that at a regular
temm of the Circuit Ceurt, begun and held for the said Coum
ty on the 6th day ef September, 1897; it being the first
Vonady in September, 1897, and it, alse, being the time fix
=ad by law for the Lolding the sald Court for the said Coun
-ty; when, the Honorable A, H. Munford, Judge, &c., being
present, and presiding, the following proweedings were.had,

and entered of record, towit:-

== PROSECUTION BOND -:-

The presecution bond entered inte

. by the plaintiff in thie cause is as follows towit:-

"KNOW ALL VEN BY THESE PRESENTS, That we, R, D, Mose-
ly, Prinoipal, and H, N, Leech, Surety, are jointly and sew
erally held and firmly bound unte the Electric Street Rail-
way Company of Clarksville Tennesgee, in the penal sum of
Two Hundred and fifty Dellars, to be void on conditien that
the said R, D, Mescley doth with effect presecute an action
for damages which he is about to cormence in the Circuit
Court for Montgomery Pounty, sgainst the said Railway Com-
pany or pay &ll such costs and damagos &s may at any time
be adjudged against the sald R, D, Voelsy, for failure se
te de,

Witness our hands and seals, this the 18th day ef
August, 1896,

R. D, Mesely (IL,S,)
H, N, Leech  (L,S,) 3
~t= SUMMONS -:=

The summon8 in this cause is as fol
lows, towit:-



7

"State of Tennessee, Montgomery County,

Te the Sheriff of Mentgomery Cofinty, Greet-
ing:=-

You are hereby commanded te summon the Electrie Street
Railway Cempany of Clarksville Tennessee, if to be found im
your County, te appear befgre the Judge ef eur Circuit
Court, to be held for the County of Nentgomery, at the
Court House in the town of Clarksville, en the first Menday
in September next, then and there te answer J, H, Gerhart
and wife, Lizzie Gerhart, lena Ragsdale, Edwin and Corinne
Moseley, and R, D, Meseley, in in actfon to his damage Twen
ty Four Hundred Dellars ($2400,00),

Herein fail not and have you then ad there this writ,

Witness: Font D, Daniel, Clerk of our said Coeurt,at

. office the first lenday in May, 1896,

P, D, Dantel, Clerk,"
Endersed:- "Ismued 18th day ef August, 1896, F, D, Daniel,
Clerk,"

-¢= SHERIFF'S RETURN =-:-
The Sheriff's return en the said sum
mons is a8 Followsi-

"Came to hand when issued and exeouted by reading the
within to N, L, Carney, President of the Eleotric Street
Railway Company of Clarksville Tennessee,

This August-18-1896,

¥, MoFall, D, shef, "

ete DECLARATION =~
The declaratien filed by the plain-

tiffs in this cause is as fellows:-

i



R, D, Moseley et al,

ve Circuit Ceurt Sert,Term -1897,

Elec, St. Ry, Ce, of Declaratien,

M <= S S e S S

Clarksville, Tenn, Plaintiffs R, D.,Rd

win, &nd Corinne Kesely, J, H, Gerhart and wife, lizzie,
and Lena Ragsdale, sue the defendant, Flectric Street Rail-
| way Company of Clarksville, Tennegsee, and say:-
On Oot .21, 1874, B.0. Keegee deeded to Bettie G,
Veselye, as the deed remds, - " a certain tract er parcel
- of land bounded as fellews, viz: North by the brick-yard
property knewn &8 the Bradley & Dick brick-yard, on the Eas
i by the Leigh preperty now ewned by Geo, Snaden, and by Ers.
Wisdem's property}on the Weet by Montgomery Street, amnd en
tho_South by Madison Street and the Clarksville EEEW?ort
Reyal Tunrpike Cempany; oentains five acres mere er less,
lying in Disrtict Ne,12, in Ventgemery County, Tennessee,"”
 Mentgemery is new Tenth Street and the portien of the pike
mentioned in the said description has been within the City
' Limite of the City of Clarksville since they were enlarged
by Statute passed in 1£91; but the city has never assumed
any respensibility or contrel as to such part ef the pike,
& 1t has been, & 18 new, maintained as & part ¢f the Pike
ever which the Clarksville and Port Reyal Turnpike Cempany
' collects tolls under its charter Af incerperatien; plain-
tiffs own said preperty by inheritance frem said grantee,
and te the center of said streets and sald pPike by virtue
of said deed, alse; just befere the suit was filed, the de-
Ifendant, under its charter ef incerperation ebtained under

the statute, laid on said streets and pike en the pertions

thereef in which plaintiffs ewn the fee, linee of railing,
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& was then, &and has been ever since, eperating electric
street oars thereen within ten feet ef the sifolalkl and
pavements aleng said preperty on sald streets and pike,
'the oars when running being frem ene te twe feet nearer,

'The 1line.on the pike and beyend the cerporate limits I&i
;1.1& net fer any cenvenience to the public outside said Ci%
'Ts Ddut feor carrying peeple te and frem a park eutside the
HCity, and ewned by eertain individuale, Thie placing ef
‘trtcko and use of same as averred, the tﬁg_tho rails on de-
Itbndant'l sald lines oceme abeve the gurfrce, & the locatien
of plaintiffs’ preperty en the cerner eof said twe stroets/
materially damage & interefere with the right ef ingress
.and egreps belenging te plaiﬁtiﬁﬁ &8 the owners of said
}property, and its use and value te¢ said preperty; & this
iright and use in reference te this preperty of plaintiffs
‘suffers a dama; @ not suffered by abuttere in genersl en
the street sides, from the fact defendant uses sid cerner
to keep cars in walting fer the making ef cenneotions; by
reasen of the censtruction of said tracks and their use as
‘averred the market value of plaintiff’s preperty has been
very much damaged;

Wherefere plaintiffs sue the defendant in damages
fer twenty four hundred dellars, (2400)
| Plifs ask & jury te try this case,

Lesoh & Savage, Attys,.,%c, .

Endersed:- "Filed September » 1897, F, D, Danisi, Clerl

=t= DENURRER ~:=
The demurrer te the declaration ef

the plainti~#, filed in this cause, 1is as fellows:-



"R. D, Moseley, et als,,

The defendant eene: snd

AN

The Elsotrio Street Railway demurs fo the declaratien

et S S e e

 Cempany of Clarkeville, Tenn.# filed in this cause, and
! for cause ef demurrer saye
First:= The plaintiffs set out ne cause of
‘action in their declaratien, and hence they should net be
allewed to preceed further with their suit,

Secend:- The tracks ef the defendant cempa~-
ny are laid, as averred in the deelaratien, aleng publio
streets of the City ef Clarksville, and the eperatien by
the defendant of its lines of railway thersupen is not an
a&dditienal servitude, and the plintiffs cannet recever,

Third:- The facts, &8 averred in pléntife:®
declaration, that the tracks of the defendant road are with
in ten ﬁg‘t of their sidewalk; that the rails are abeve the

surface of the street; and that the cars are kept in waite

ingfer the purpese of making connections, furnishes ne

ground of actien in this suit,

! The defendant asks the judgment ef the
:c.urt whether it shall be further required te defend,
Danisl & Daniel,
Burney & Bsiley,
Attys, "

Endersed:- "Filed September 356, 1897, F. D, Daniel, Clerf

-:= CONTINUANCE =:=
The entry en the Minutes en

Beptember 24th, 1897, is as fellews, tewit:-
|




o

R, D, Meseley ; Darsces,

-V~ # Came the parties by
| #
| Flectric Street Railway Ce, # atterneys, and by cen-

| esont ofparties, this

cause is set fir trial en Saturday, September 25, 1897,

=i= ACTION ON DENURRER AND APPEAL ~:=-

The entry en the Minutes on Sept-

| ¢

ember, 25th is a8 follews, tewit:-

R. D, Meseley Damages,

#
#
¥ Came the parties by at-

#
Electric Street R.ilny Co.f terneys and defendant by at-

oVie

i : terneys filed its demurrerits

' the declaration heretefere filed in this cause, when after

' due consideratien the Ceourt is of opinieon that said demur-

' rer sheuld be sust@ined,

| ¥herefere it is considered by the Ceurt that de-

fendant recever e¢f the Plaintif?f gand on metien againstihim,

of H, N, Leech, surety on Plaintiffs' presecutien bend, the

cests in this behalf expended, for which executioen may isg-

sue,

P1aint12e then excepted te all the actien ef the

Ceurt in this cause, snd tendered his bill ef exceptiens

fwhich is signed by the Court and ordered te be made a part

of the recerd,

| Plaintiffs themn prayed an appeal te the next
|

erm of the Supreme Court of Tennessee, gt Nashville, Tenn-

|
hcnee, and having given bend 8 required by law, the said ap

| _
Peal is granted,



=ge APPEAL BOND =:-
The appeal bend entered inte by
the plaintiffs in this cause, is as fellews:-
"We, R, D. Mesely and ethers, plaintiffs, prlnoi‘plll,

énd ILeech & Savage, Sureties, acknewledge eurselves indebtd
te The Eleotric Street Railway Cempany, of Clarksville, Tenm

nessee, in the sum of Twe Hundred and Pifty Dellars, te be
veid en condition that the said R, D, Meseley and others
shall successfully presecute® an appeal in the nature eof a
writ of errer te the next term of the Supreme Court ef Ten-
nesses, at Nashville, by them prayed from & judgment rendes
ed against them, dismiseing their ppit-in faver of the said
Electric Street Rallway Cempany of Clarksville, Tennessee,
in the Circuit Ceurt eof Mentgemery County, on the 25th day

and aj}so
of September, 1897,p€or costs of suit, or in case of fail-
ure te de se, pay and saﬁilty 8dd debt and damages and
cests, and perform and satiefy the Judgment ef the Supreme
Court in the premises,

R, D, Meseley and others,

pltfs,
by H, N, Leech, Atty,

Leech & Savage, Sec'ty, ol

=i BIILL OF COSTS «:e
The Bill ef Cests in this said

cause is 28 folleows, towit:-

State and County taxes 5.00

¥, D. Daniel Clerk:

Sumnons--,75-~-dock--,30~--~-B, C.--,50 1.55
Judgrient--.76--~Dec~~, 26---Denurrer--, 25 1.26
Motion and judgt costs--,25---Seal-—-.50 - 75
1 continuance——,25———Reoorde—(3eoo)__3.60 3.85 7.40



Marable McFall Sheriff:

Serting writ:

1.00

Total

13.40

—:— 8tate of Tennessee - Montgomery County -:-

I, F. D. Daniel Clerk of the

| Circuit: for the said County, certify the foregoing to be a
true copy of the record and bill of costs in the above styled
case, as the same appears of record in my office.

Witness my hand and the seal of the Cir-

cuit Court for the sald County, this the

20th. day of November 1897,

,2272229 /i?d@&t/fzi? Clerk.
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---= IN TEHE SUPREME COURT OF STATE OF TENMNESSEE ===-—

—— e (- -

-=-=Appeal in Error by Plaintiffs from action of Court in-—-=-

-——- sustaining demurrer to declaration in case of =—==

R, D. MOSELEY ET AIL,,

-VS—-

4221«'Lb2.ﬁ£/ /7
9.0y

THE ELECT, ST, RY, COMPANY, OF CLARKSVIIIE, TENI,

e - Q== ——

From Circuit Court of Montgomery County.

o () —-——-

Brief of the Attorneyes for Appellees.

——— = () ——

Filed, , 1897,

sy Clerk Sup, Ct,
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I.--.._

R, D, MOSELEY ET AL,,
-VE=-
THy ®LECT, ST. RY, CO., OF CLARKSVILIE, TENN,
_____ Om———m
Brief of Appellees,

----- Qo=

That the building of a Street Railway on
a public street, creates no additional burden or servitude on
the fee, is settled law in Tennessece,

9 Pickle, page 503,

3 Pickle, p&age 626,

Appellants' counsel however, do not insisit upon am

y different conclusion = but admit in their brief, that so
far as the streets in side the old city limits are concerned,
there is no right to recover in this action. Saying, " As to

all that portion of the lot on the street within the old cor-

porate limits, this principle applies to this case,"

But he, argues, "It cannot be said that the
condemnation or donation for pike purposes, in its compensa-
tion covers the compensation now claimed by way of damage £o

7

that portion of the lot not within the o0ld city limits, "
The distinction sought to be made is somewhat
difficult to be perceived,

The doctrine applicable to the streets in =z
town, has been held applicable as to.streets or thorough-
fares outside of the town limits and immediately adjacant to
the town, especially where it is an extension of the street,

In Higs vs Street Railroad Co,, 52 Marylang

(1)



242, - reported in 36 Am, Rep., 371, -~ is an authority up-

on this question,

That was a case where the street rail-
road company, proposed to build their line along a street or
way, adjacent to the city, and outside the city limits. The
abutting owners on the way had laid out the way for public
use, and they claimed it to be a private way; and claimed
there was no right to locate thereon the road; and undertook
to enjoin the construction thereof,

In that case the authority cited by
counsel for appellant in his brief, from Cooley on Const, Lim
itations ; was cited and relied on, - but the Court said, -
"This distinction, if supported by authority, upon which we
do not pass, cannot and ought not to apply in this case; for
althoughk the way is not technically, within the city limits,
its location in suchk near proximity thereto, as an entering
way 1into the city, and ex®t therefrom, and in fact as an ex-
tension of one of the streeets, it must and ought .. . to be,
regarded as subject to the same burden , in the way of use,
which weuld legitimately fall on the street, of whichk it is
at the place in question only an extension, It is so near
the city proper, and used in such way by the city people and
others; that when® it was formerly dedicated many years &ago,
it was then called Decker St., &c, "

Here however, that part of the way along the front
of plaintiffs' property after passing the old corporate line,
is a turnpike operated and controlled by a turnpiké company,
and has been for a numbier of years a thoroughfare entering im
to the town,

It is held "When propert§ has been taken for a pub-
(2)



lic use, and full compensation been made for the fee .or & pew
petual easement, its subsequent appropriation to another pub-
lic use, certainly if of a 1like kind, does not reguire furth-
er compensation,”

Pierce on Railroads, 233,

Hepe that part of the way along the front part of
plaintiffs' propertyy, after passing the c©ld corporats line,
1s a turnpike operated and controclled by a turnpike company,
and has bee n for a number of years,

In Perricord's case, 34 Maryland, 479, and cited
in the case of Hiss vs Railroad Company, above cited, the
Court in passing upon the rights of the Catonville Passenger
Railroad under its contract with the turnpike company, says,
"The use so granted does not (in the language of the Court in
14 Ohic st,, 523), exclude or seriously interfere with the o-
riginal modes in wkich the highway was used; but simply adds
another in furtherance of thie same general object,"

The Court in the case of Hiss vs Baltimore Rail-
way Co,, above, say, "The effort to distinguish the case
there discussed from Peddicord's case, is vain., It.ig true

hat in that case the railroad company derived their powers
by contract from the turnpike company, who Lad secured the
ease ment by legislative aid through purchase or condemnation
Still it was only an easement, as a highway, for the ordinary
and vsual uses of a turnpike, which the turnpike company had
obtained, and if the turnpike company had the right, under is
charter, to authprize the railway company to lay such a track
along its line or road, and suck use by the railway company

did not add a new servitude upon the road as against the ad=

jacent proprietor, surely the public have acquired 1n Decker

(3)



| Street, or Maryland Ave., a right of as high grade as the sall

turnpike company secured, If that be so, then the legislature

representing tre public may grant this right of improved use

of the highway."

We insist therefore, that appellants would have no
right of recovery, even if any part of the railway line, loca
ted on the pike, was without the city limits,

But as matter of fact, and as alleged by the decla-
ration, five years before the location of this street car lime
all of the pike or highway, bounding or abutting upon plain-
tiffs' property, was in the city; and was one of its streets
or thoroughfares,

We insist that the fact that the pike company, in o»
der to keep their line of required length, has declined toa-
bandon this part, and keeps it up, does not change the mattex
It is inside the city, and is part of one of its streets; it
has full control of it, amd is liable to the public for its
being kept up and in repair, It has a right to use or au~
thorize it to be‘uded for all legitimate street purposes;
such as building gas and water mains or building tracks for

running street cars,

The fact that cars stop at this corner and transfex
is npt, an extraordiﬁary, unusual, or illegitimate use of its
“racks by the company, or one that plaintiffs can complain a=
bout; indeed in'this there is nothing which can be called em
en an annoyance to him, And in the transferring at this cor-

ner, the railway company is in the rightful use of its tracksg

As to whether plaintiffs have any title to the

(4)



fee in the street or the pike, or any right different from
that of all other citizens as an easement, we submit:-

The declaration describes the
property as follows:- "It,is bounded on the West by Montgom-
ery Street, and on the South by Madison Street, and the Clark
sville and Russellville Turnpike Company;" and alleges that
by virtue of these boundaries in the deed, that it is meant

that he goes to the middle of the street and the turnpike

| road,

In Railroad vs Bingham, 3 Pickle 526, it is said, "A
correct interpretation of the deed under which VMrs, Bingham
holds her property, must confine her to the side of the stred
and excl udes the fee of the highway al together, No part of
lier freehold having been taken or occupied by the railroad,
her demages must be limited to such injuries as she can show
fnerself to have sustained as the owner of a mere easSement in
the street in front of her premises, What injury has she sue
“ained by the use made of this street, for which.she is enti-
“led to recover dameges? The railroad is not a trespasser up
on this street, ‘The tracke now upon the strcet are there un-

v foq 0
der license and authority from the city government,"

In same authority is used the language, "While the
£eneral rule is that a deed which merely calls for a highway
or street carries title to the center thereof, This rule is
anzlogy to the doctrine that a grant ciling for a stream not
navogable carries title to the middle or thread of the stream
Eut where, from the language of the grant, it appears that
the bank of the stream is intended to be the boundary, the t#
tle will be confined within the intended limite, So if, from

the terms used, it appears that the intent was to convey only

(5)



to the street, such intent will be given effect, Such a com

veyance as the one under which Mrs Bingham holds, calling
for thie side of the street, has been frequently construed as
not carrying the fee to the center of the Lighway or street,"”
And authorities there cited,
Does not the language equally apply Lere?
But if it should be held not to ap-
pPly to the street, does it not apply to the turnpike company?

The boundary is not the turnpike, but the turnpike company ;

its property; and surely, if so, plaintiffs' line must end
where the property of the other begins.

However this may be, the principles hereto-
fore set out, and authorities relied on, are controlling and
conclusive,

We insist that the demurrer was properly sustained
and the decision of the Circuit Judge shiould be affirmed,

Respectfully submitted,

&mﬁﬂ% :
il e ©

Attys, for Appellees,
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R. D. MOSELEY,
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ELEC. ST. R. R. CO.
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74
BRIFF AND ASSIGNMENTS OF ERROR

BY APPELLANT - THE PLAINTIFF.

The case stands on dermurrer. The declaration states as briefly as

can be the facts upon which the suit is based - Pg. 3-4. The dermrrer

is on pg. 5.

ASSIGNMENT OF ERROR.

The demurrer should have been overruled by the Court.

ARGUMENT,

The plaintiff certainly has the right to recover damages
occasioned that portion of the propverty outside of the original city
limits, and fronting on the pikse. When property is once donated or
condermed for street purposes in law compensation is made for-all f;].—
ture uses for street purposes. This is the ground upon which damage
is denied to lot owners along the street for the additional inconve-
nience and injury occasioned by the laying down and operation of
street railways in the street. As to all that portion of the lot on
the street within the o0ld corporate limits this principle applies to
this case, but it cannot be said that the condemation or donation
for pike purposés in its compensation covers the compensation now

claimed by way of damage to that portion of the lot not within the old

|
[
|
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city limits. The fact that the city has the ordinary control a

city possesses over all its strebts with reference to‘ this portion

of the pike nowwithin the city limits has nothing to do with the ques-
tion we have. Unless the original donation or condemnation considera-
tion paid for this new kind of damage the position we insist on is man-
ifestly correct. That it did not cover such damage is too clear for
argument., Judge Cooley in his 8 Ed. Const. Limts. pg. 683-4 - in xxek
treating mf this question of damages, #n! putting down and operating
Q%reet railways - says :--- "Perhaps the true distinction in these
cases is not to be found in thé motive power of the railway, or in the
question whether the feea.simp1< or a mere easement was taken in the
original appropriation, but depends upon the question whether the rail-
way constitutes a thoroughfare, or, on the other hand, is a mere local
conveneiance., When land is taken or dedicated for a town street, it is
unquestionably appropriated for all the ordinary purposes of a town
street: not merely the purposes to which such streets were formerly
applied, but those demanded by new improvements and new wants. Among
these purposes is the use for carriages which run upon grooved tracks;
and the preparation of important streets in large cities for their use
is not only a frequent necessity, which must be supposedto have been
contemplated, but it is almost as much a matter of course as the gradi,
i.ng‘fé”avmg. The appropriation of a coﬁg_’_cry Eghw for the purposes of
a raiilway, on the other hand, is neither useful nor often important;

—

and it cannot with any justice be regarded as within the contemplation 1
| of the parties when the highway is first established. And if this is
I — — o——— — — e o= e e m S —~

s0, 1r. is clea.r that the owner cannot be considered as compensated for+
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the new use at the time of the orlglna.l appropriatlon. The”’new use/

p— — — = —— — —

of that portion of the lot appropriated to the pike was not paid for.

The, makmg of a pike and the appropriation of property for tvhat purpose
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cannot with any show of reason be said to contemplate a street railway
use of the same property. The language of this Court on pg. 505 in
the case of Tel.% Telph. Co. vs. Elec. Ry. Co. 9 Pkl., -, is in accord
with the view of Judge Cooley. It is thus - "we do not hold, and rust
not be understood as holding that the Elec. Ry. Co%. may, without
making compensation accompany such ordinary use of the streete with
such extraordinary incidenfe as impose new or additional burdens upon
properties outside the street that were not, and could not have been,

contemplated and compensated for in the original taking." This quota-

‘tion adheres to the principle that a new use rmst be paid for becsuse

) ) ! pll n . [l . 3
it is not covered by the original taking consideration.

The declaration alleges the track is within ten feet - not
saying exactly how near -, and that in point of fact +the plaintiff
suffers an injury froin the standing of cars on the corner - the comer
being made a kind of a depot —lnot suffered by other lot owners
along the street where the lines of railway run; and alleges as a fact
that the right of ingress and egress to plaintiffs property is material
ly interfered with. The Harmon and Bingham cases - 3 Pkl. pgs. 522 and
614 - both hold that if the damage suffered by a lot owner is not that
which is suffered by all the lot owners along the street a recovery
can be had for it; that if the ingress and egress be materially in-
terfered with by the street railway and its operation it is a damage
for which recovery can be had. Thiese facts are distinctly stated in the
declration. We think the demurrer conceding these facts cannot be

sustained.

Respectfully.submitted,

LoeAf U'#/‘/"/;;L -
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