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suggested a diubt respeeting its soundness; this would have

een no less a ‘'suggestio falsl and suppressio veri than if ne
such deubt had been intimated. 'The fraud in either case
.would have been the same in kind, and perhaps seareely differ-
ent in degree:

The mere expression of such a doubt would have been ne
notice to the pfaintif? of the true state and econdition of the
herse’s eye, as stated by the court; and, so far from its being
evidence to show the absence of fraud, we regard it as more
properly tending both to establish and aggravate the fraud ; be-
¢ause it could have had ne other purpose than to deceive and
mislead the plaintif by an apparent show of cander and fais
dealing: P

Judgment reversed,
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HODGES v. NANCE|

‘Knexvllle, September, 1851,

Assault and Battery—Evidence. In an aetion for assault and
battery the plainfi# i3 het to be restrieted in &videnee to the
mere aet eomplained bf; but s entitled to é{rove all the imme:
Giate eonsequenees and hatural results of which the act was the
direet and efleient tause, :

Depesition—Commission; A @epositien may be read, theugh the
commission iseued by the elerk of the eourt direets it {o be
taken abselutely; while the erder of the gourt autherized it to vs
takent de bene &sse: if it b8 bheown thal prever diligenee has
beert used té emnforee the attendanmce of the witness:

Practiee—Exeeptisns to Depesitisns. HExeeptions te the reading of
depositiond, based on & varianee beiweet the order and commis:
sien, ey where the depesitiert id de bene esse, that diligence
had net been used to preeure the witness, must be speeifically
made in the eourt belew, bf they will hot be available in the
supremd court: [Aed Whitley ¥ Davis; 1 Bwan, 834, and see
Gunzn ¥. Masen, 3 Sneed, 63'2 Looper ¥: Bell, 1 Head. 876; Bar-
ten v. ‘Treaf, f Head, 170, the last two titing this ease.j

Costs—WItness—GChange of Venue, Upon a change of venue the wit- "
nessed,; unless resummened, are not required to attend the court
of the eounty to whieh the venue hat been changed; and, if this
be not done, theif failure to appear at the final trial 1s no reason
why the eosts of their nttendanece at the eourt from which the
cause was removed sheuld not be allowed them,

(57) This case is fully stated in the opinien. At the No.
vember term, 1850, of the circuit court of Cocke county, An-
derson, R. M., judge, presiding, there was judgment for the
plaintiff, from which the defendant appealed in erres,
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Maynard, for Hodges; Arnold Peck, and Heiskell, for
Nance.

McKinney, J., delivered the opinion of the court.

This was an action of trespass for an assault and battery

,'upon the person of the defendant in error. '

The: declaration, in . describing the battery, alleges that :the

defendant “beat, wounded, and ill-treated said plaintiff, inflict-

' l1ng wounds and bruises upon the face, and upon the eye, and
‘_upon various parts of the body and limbs of said “plaintiff,”
etc.

| The record shows that on the trial of the cause “the plaintiff
offered, evidence fo show that, in consequence of the injury in-
flicted by the defendant, his eye, in the course of a (58) few
tnonths, went out.” To which evidence the defendant ob-
jected, but the court overruled the objection, and the evidence
was admitted.

The record further shows that in the progress of the trial
the plaintiff offered to read the deposition of ‘M. A. Bently,
which was objected to by the defendant but the deposition was
admitted to be read.

It appears that, By order of the cou'rt, said deposition was to
be taken de bene esse; but the commission issued by the clerk
for taking the same authorized it to be taken absolutely, and
upon this ground the only specific exception to the deposition
as evidence was based, so far-as appears from the record.

There is a statement in the bill of exceptions that “it was
proved that Bently’s residence was not known to the.parties;
and that no effort had been made by the plainti&’ to procure
‘his attendance, he being a transient person.” But, upon this
ground, it is not shown that the reading of the deposmon was
specxﬁcally objected to.

Upon the foregoing facts the questions discussed in argu-
ment here arise.

And, first, upon the allegations of the declaration, Did the
court err in admitting evidence of the loss of the eye'r’ We
think not.,

The plauftiﬁ, in a ‘case like the present, is not restricted in
evidence to the mere’act of the defendant complained of, but is
entitled, in ordér to show the damages actually sustained, to give
evidence of, and to recover for, all the immediate consequences
and natural results of which the act complained of was the di-
rect and efficient cause; though, in point of time, such damage
may not hawe accrued to the full extent until sometime after
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the act done. 2 Greenl. on Ev., sec. 268. And it is further
" to be observed, says ‘the same authority, that the proof of actual
damages may extend to (59) all facts which occur and grow
out of the injury, even up to the day of'the verdict, excepting
those facts which not only happened since the commencement of
the depending suit, but do of themselves furnish sufficient cause
for a new action. Id. and authorities cited.

2. We think the admission of Bently’s deposition constituted
no error. The matter of variance between the order and com-
mission was not important. The error of the clerk in issuing
the commission could not control nor vary -the legal effect, of
the order of the court: The deposition must be regarded.as
having been taken de bene esse, and it was certainly competent
to the defendant to have objected to its admission upon the
ground that the plaintiff had failed to show that proper diligence
had been used to enforce the personal attendance of the witness..
But no exception, on this account, appears to have been taken
in the circuit court. And the settled rule of this court is that,
exceptions of this npature, if not specifically made in the court
below, cannot be made available here.

A question of costs has been presented for our consideraticn,
by an appeal in error, prosecuted on behalf of the defendant
in error, from an order of the circuit court made after the trial
of the cause.

The question arises upon the following state of facts: This
action was commenced in the circuit court of Jefferson, and
was pending in said court for more than two years and until
after a mistrial had therein; when the venue was changed, at
the instance of .the defendant in the action, to the county of
Cocke, where the cause was finally tried and determined.

After trial the court ordered, on motion of the defendant
Hodges, that the attendance of the witnesses who were present
at the trial in Jefferson, but who were not present at the.final
trial in Cocke county, and whose depositions had not (60) been
taken, should be struck out of the bill of costs taxed in the
circuit court of Jefferson.

Upon what ground, or for what reason, this order was made
is not disclosed. We infer, from what appears, that it was
alone upon the ground that said witnesses were not in attend-
ance on the final trial. If so, the order was clearly erroneous
We are bound to presume—nothing appearing to the contrary
—that the attendance of the witnesses in Jefferson was regular
and proper, and that their $osts were legally taxed in the bill of

costs,
59
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The order cannot be vindicated upon the ground of the ab-
sence of the witnesses at the final trial ; because, when the venue
was changed to Cocke county, they were not bound to attend
in that county, unless they had been resummoned, which does
not appear to have been done. Nor can the order be supported
upon the ground that the witnesses not being produced on the
final trial, it is to be presumed either that their testimony was
immaterial or that they were irregularly or improperly in at-
tendance on the trial ‘in Jefferson. No such presumption can
arise; we are to presume the contrary, as already stated. No
such issue was made by the motion in the present instance.
1f it had been made, it would have been competent to the op-
posite party to have shown that a legal necessity existed for
the attendance of the witnesses on the trial in Jefferson, which,
in consequence of the discharge of witnesses by the other party,
the varied aspect of the proof after the former trial, or other
sufficient cause, did not exist on the final trial of the cause.

The judgment of the circuit court against the appellant, =
Hodges, will be affirmed; and the order striking out the at-
tendance of witnesses will be reversed.  ~

SAM v. THE STATE.

Knoxville, September, 1851,

New Trial—Misconduct of Jury—Criminal Law. In a prosecution
for felony, if there be apparently conflicting evidence in ref-
erence to 2 material point necessary to be established, submit-
ted to the jury upon the trial, the proper effect and weight of
which it is their province to determine, and if after leaving
the bar to consult and determine upon their verdict, and while
in the act of doing so, they receive statements from one of their
body which were not disclosed before, and which will conduce
in some degree to the decision of the controverted point against
the prisoner, the verdict rendered under such circumstances will
not be permitted to stand. [Citing 4 Yerg. 114; 6 Humph. 276;
and cited in Wade v. Ordway, 1 Baxt. 241. And seeNolen v.
State, 2 Head, 520.]

Same—Same. To vitiate the Vverdict in such case the onus is not
upon the prisoner to show affirmatively that he was prejudiced

' by the improper conduct of the jury. It is enough that he may
have been prejudiced, and the law will so presume.

Cited in: 9 Lea, 442; 11 Lea, 696; 13 Pickle, 212; 23 Pickle, 402

_(61) At the November term, 1850, of the circuit court for
iAnderson county, Alexander, judge, presiding, the plaintiff in
error, a slave, was convicted of a felonious assault wpon a free
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