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124- HUMPHREYS' REPOKIS:

HANNUM'S HEIRS v. WALLACE.

KNOXVILLB, SEPTEMBER, 1848.

ubmit the case te Arbitratien. A guard.
endants In an action of ejectment, com.
or and revived by sclre facias against
e service of a copy of the declaration

statute, and agree that the suit shall
xod thjev I;o:l:ethr:t::da?);vmch th,e suggestion of death Is made,
:;::‘;t‘fs manifest that such course Is obviously to the advant.age
) the infants, but he cannot submit the cause to arbitration,
[Cited in Frazler V. Pankey, 1 Swan, 78, and Wheatley v. Harvey.

1 Swan, 486.]

Guardian ad 1item—Cannot S
fan ad litem for infant def
menced against the ancest
the infant heirs, may walv

Cited in: 12 Hels,, 20.

[129] Wallace sued Hannum in ejectment for land in Blount
county. During the pendency of the sunt Hannum died. His
death was suggested at the May term, in 1845. At that term Ann
Eliza H. was appointed by the court guardian to defend the suit
for the minors. A scire facias was issued, and was made known
to the guardian and to the minors, and at the same term, the
parties appearing by attorney, an entry was made that the action
should be revived against the heirs at law of Hannum, and
that by consent it was referred. The arbitrators made an award,
which was made the judgment of the court, in oppositien to the
objections of the guardian. The defendant appealed.

W. G. Snan, for plaintiff in error.

1. The rule of reference, made at the May term, 1845, con-
fcn‘-cd no authority upon the arbitrators, as the cause had not been
revived. The act of 1819, ch. 16, sec. 4, provides that ejectment
causes shall.not abate by the death of the defendant, but may be
::vxved agmr'lst the heirs or devisces of the defendant. This

use was reinstated by bringing the heirs, and not devisees, or

Hannum bef. 3
T el v:ilii the court; whereas the record shows Hannum

- 2. Though the cay
guardian pendente litesc may have been properly revived, the

. had no authori s .
tion. § ; : ority to submit it to arbitra-
the suit,l’l'c};n‘:l %‘;:l;dlan being only a nominal party to “defend
the court, he is Cir;uhoo, under the [130] immediate control of
court appointing him mseribed to a litigation of the cause in the
The nature of hig Oﬂi:g: S Ccannot transfer it to another forum.
fend the suit” ; is office and power to be “to de-
law, must eceiull;hl:t,::’c:ir:g in derogation of the common

phier it
. 8;““‘““-’ Consequently no other
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rity “to defend the suit” is given to a guardian pen-

utho
than £ an ejectment cause.

dente lite in
R H. Hynds, for defendant in error.

1. The principal question in t.his case is whether a guardian ad
Jitem can submit the cause' of his wards to arbitration. It is in-
sisted for the defendant in error that a guardian may submit
to arbitration on behalf of }u.s wards. Weed v. Ellis, 8 Cains,
958; Weston v. Stewart, 2 Fairf. 826; U. S. Dig. 483; 1 Steph.
N. P. 56. In this case the submission was by rule of court, and,
as the assent of the court in which the case was pending was had
to the submission, it is believed there can be no legal objection
urged against it.

9. The cause was properly revived in the court below. As to
reviving the case, see act of 1819, ch. 16. The guardian ad
litem being appointed by the court to conduct the defense of the
cause, on behalf of the miners, might assent to anything hav-
ing for its object to facilitate the trial of the case and save costs.
For this purpose the guardian might consent to continuances,
might assent to the taking of depositions, and move notice of
time and place for taking them; and it is also insisted it was com-
petent for the guardian to waive the issuance and service of copies
of the declaration, and agree to the [131] revival. There is no
error in the proccedings of the court below in reviving this suit
against the plaintiffs in error.

H. Maynard, for plaintiff in error.

L. The suit was revived by appointing a guardian ad litem
and issuing scire facias.

The act of 1819, ch. 16, sec. 4, directs that suit be revived by
sdi?::f a copy of the declaration, with a notice to appear and
th;m]ll:i:ct rcquir::s the action of ejectment to be revived against
vodn as\ Olli dev1sc.es,. clearly implying that when the deceased

The reVl dthe suit is to be revived against his devisees.
CXCCUtrixcz; lslhows that Eliza Ann Hannum, the widow, is the
against hiy dt e deceased. The suit should have been revived

i et\‘nsecs, and not against his heirs.
that the suito the act, p.roviding for non-resident heirs, declares
of the a0t evmay- be revived by strictly following the provisions
heirs Po;v’ en if the heirs be not before the court, giving the
ton ¢, ¢ at any time, to change their guardian, on applica-

0 the coourt—i; lvi B .
€Y we to be | implying that, in the case of resident heirs,
v - °¢ 1D court with, as well as by, their guardian.
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a tOrne y NO in per
i S CfC dﬂnts appeared bv at v'
In ﬂ“s case the d n i . = th

ower : d
son. Thtfy halii:: t};xcv were not called into court in person till
o}f the mrgi nf; e and not till then were they legally before
the succee )

: irs were legally in court, neither
the' court. 1_:}“;‘:{ 1;:;:1; t:oe, ::y attorney fp‘point'ed by her could
. ihe revival of the suit against the heirs.
consenzt tJoAt the time of the submission the defendants were

E 113 a}ll in court, and the suit was not properly revived.
— egKig’ on Awards, 85, says: “It is a general rule that every
m:. who is capable of making a disposition ?f his propertg,
or a rclease of his right, may make .a.submlsswn t.o an award,
but not one can who is either under a civil or natural incapacity of
cm“}(;::ttllt:cg .principle that an infant cannot bind himself for an.y-
thing but necessaries, it is clear he cannot be party to a submis-
sion.” Kid on Awards, 85. o .

“An award, when an infant is a party. to the submission, is
not, at law, at all events during the infancy, binding either on
the infant or any other party to the submission.” 1 Steph. N. P.
56, and authorities cited. ¥

In Baker v. Lovitt, C. J. Parsons says: “If an infant submit
his rights to arbitration, he will not be bound by the award, from
a presumed incompetency to choose suitable arbitrators.” 6 Mass.
80. See, also, 6 Munf. 458.

A guardian has no right to dispose of the real estate of his
ward, nor can he make any submission respecting the realty.
See act 1762, ch. 5, secs. 80, 18; Kent’s Com.; Kid on Awards,
47; 1 Steph. N. P. 56. -

Under the act of 1819, ch. 16, the guardian to be appointed
Pelr:‘tiing the suit is “to defend the suit,” not to compromise or to
arbitrate it. .

In the present case the parties appeared “by their attorneys,”
;{nd by consent the cause is revived against the heirs at law of

enry Hannuh, deceased, “and thereupon, by consent, this cause

is refcrrc'd, ete.” It does not clearly appear whether by consent
of the heirs or their attorneys. :

The latter hﬂd no ll"]lt or
o pOWcr to Subnnt thc caus

[133] McKuxxey, J., delivered the opinion of the court.

This is an action of ej
. % . . .
Bl b lFJectmenl, brought in the circuit court of

e - gt ;
“in the town of Maryville_covery of three lots of ground, situated

1
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i
3
)
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At the May term, in 1845, of said circuit court, the death of
. [anuum, the sole defendant in the action, was suggested,
chr;‘t was further suggested that he had left several minor
l:i:ﬁ‘s: who had no regular guardian, and thcrf:upon Ann Tliza
Jannum, the widow and personal represcntative of the estate,
s pointed by the court guardian ad litem for said minors, and
f:u‘sv:spm.dcred that a scire facias issue, requiring them to appear
:md show cause why this suit should not be revived against them.
A scire facias was accordingly issued, which was made known
to said minor heirs, and also to said guardian, and was rcturned
at the same term at which the death was suggested. The record
exhibits, on a subsequent day of the same term, an entry, as
follows: “By consent of parties this suit is revived against the
gaid defendants, heirs at law of the said Henry Hannum, de-
ceased, and thereupon, by consent, this cause is referred to the
arbitrament and award ef Thomas C. Lyon and John H. Crozier,
Esqrs., and if they can not agree they are authorized to choose
a third person. And said arbitrators are authorized to settle said
cause on principles of law and equity and a spirit of compromise
—having regard to the interest of both parties—which award,
when so made, shall be made the judgment of the court therein.”
An award was made and returned to a subsequent term of the
court, to which various exceptions were filed on behalf of the
plaintiffs in error; but the exceptions were overruled by the court,
and judgment was rendered thereon. The award need [134] not
be noticed, as it is not deemed necessary to discuss any of the
questions arising thereon; our consideration of the case will be
confined to two preliminary points, made and relied upon by the
counsel for the plaintiffs in error: 1st. Was the suit properly
re_vi\{ed? 2d. Had the guardian ad litem power to make a sub-

mission to an award ?
feric.] I:r.evious to _the act o.f 1819, ch. 16, the death of a sole de-
e ““B mhan action o.f ejectment worked an abatement of“thc
fen&ant’y (tl e 44th section of tha.t act it is provided that the “de-
X ths ez}th, pending the action of e_;ef:tment, shall no longer
g Sf;rvi: suit, but the same may be revived within -two terms,
Hely d%: a copy of the declaration, filed in said action, on th.e
P ol o:lsees of: the defendant, or, if they be minors, on their
MSTH, gespor %ardmns, an.d also a notice to appeal: and .dcfend
Suit i p(;ndix le 5th sect.xon empowers the court in which the
dian, to a‘ppoillg’ if the h-en-s are minors wit!nout a rcgul.nr guar-
Rotice of (1,0 1t a _guardxan to defend said suit, and provides that
of saiq th 3%’1);Jmtment as guardian, and also of the pendency
Months bCfo,rest)fl be served upon said guardian at last three
‘¢ succeeding term of the court, and before said
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i if such notice be not served upon
suit shall 5 tm.d f;«;r t':,-;::“:‘rd,p1rcscribed, and the length of t?me
the i‘umdm}dm ;:dian shall not be compelled to go into trial
xeqmrcg, :mtmgl 1nfter such notice served upon him, but the sujt
.;:uhest::d over until the succeeding term thereaftejr.

. From the limited nature of the power f’f a gua.rdmn aai' litem,
and the vigilant and sealous care with which th.e r.lghts of 1.nfants

arded in the court, especially where their interests in real
;’:’Iﬁ:'ty are involved, it is supposed that t?le guardian in }:his
case had no authority to consent that the suit sho.uld be ?evwed
in the mode [135] in which it was done, or to waive or dispense
with any of the requirements of the above-rccxtcd. act; that, to 1.,3
operative against the minor defendants, the revivor must be in
strict conformity with the letter of the act, and that upon this
ground the revivor of this suit, in the mode in which it was at-

* tempted to be effected, was irregular and void, and consequently

the suit abated. We think that, in reference to mere matters
of form preliminary to a trial, and which can not, ordinarily,
affect or prejudice the merits of the case or the interests of the
minors, a guardian ad litem may exercise a sound discretion; and
that for the purpose of saving delay and as useless accumulation
of costs, and to expedite the final termination of the suit, such
guardian may, if acting fairly and in good faith, as in this case,
consent to waive service of a copy of the declaration and the
notice required by the act, and agree that the suit shall be re-
vived at the term at which the suggestion of the death is made,
when it is manifest that such course, so far from being prejudicial
to the interests of the heirs, will obviously be to their advantage.
:v;ai:::» :::reiz;:;'g‘f .opinion that this suit was properly rcvivc..d
K ey plaintiff in error, and stood regularly for trial in
o B e g o L pove to s t0 an s
minor defendants 10 t is conceded, in argument, that the

could not themselves make a submission to an

a d: L, 8 Aoiis
tl::zrtl;ebztl;td'}qal:smf-lz by the counsel for the defendant in error
to submit for them, a;m had competent power on their bebalf

d that such & G 4 &

- . ch submission is binding upon
. The s i+ e i b vt
any case in whics:“t);: ey .arbitration in behalf of his wards, in
[136] does not arj ©r interests in real property are involved,
therefore, be cons ds f Cpan the record before us, and need not,
as respec’ts a :: - ]:red - t].lis case. But howe;cr this may be,
power or authorig;; i: gz::dmé ;)t iy Tkt ® S
it may be essed by a guardian ad litem. And

¥ be remarked here that the Eowefu and duty of lsixch guar-
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Jian are limited a.nd strifztly con_ﬁncd to the defense of the par-
vicular suit in w]uch.hc is app.omtcc?. He is to defend tle suit
in the court from which he dern.'es his authority, according to the
rule and p,inciplcs of law applicable to the case as administered
in that tribunal, and in conformity with the ordinary mode of
trial and practice of the court in similar cases. It is not within
the scope of his authority or duty to consent to change the tribu-
nal for the trial, or that the decision shall be upon principles other
than those applicable to like cases in the forum in which the suit
is pending. His special and restricted power admit of the exercise
of no such diseretion.

We hold, therefore, that the submission to an award made in
this case was unauthorized and void; that the court erred in ren-
dering judgment thereon. The judgment of the circuit court
will be reversed, the submission and award set aside, and the
case remanded to the circuit court of Blount county, to bz tried
upon its merits. ’

HUFF v. LAKE.
IKNOXVILLE, SEPTEMBER, 1843.

1. Ejectment—Tenant in Poasessiom. In an action of ejectment, the
tenant in possession is a party by service of process, and so con-
tinues, although the landlord appears, gives security for costs,
and enters into the consent rule, and, if the landlord die after-
wards, his death leaves the case as it stood before he was made a
defendant, the tenant in possession being still a party entitled to
come in and defend: but if he do not, the plaintiff is entitled to

. i;ljizment by default. [Cited in Wallen v, Huff, 8 Sneed, 83.]

. , sct(réent—l)eath of Landlord—Reviver. The act of 1819, 16, .
e‘jectm ode, § 8226), providing that the death of a defendant in
againstent shall not abate the suit, but the same may be revived
Titics & the heirs or devisees, does not require the plaintiff to
e a.uch heirs parties on pain of abatement of the suit, but

. Ejeetm:‘ taddil:ional remedy which may be pursued or not.
oo la'l:i i—Amendment of Term of Lease. Where the term of
b 'l:h n the declaration in ejectment expires pending the liti.
Bitve 1.eavere is nothing for the plaintiff to recever, but he should
o cour: to amend his declaration, at any time, in this regard,
t5 OF 1k e, tl'le lease being a mere fiction. [The fictitious charac-
1 e action has been changed by statute. Code, § 3230, et

1 ; .
of [037] This action of ejectment was tried in the circuit court

laib ‘
term, ]l legrne county, by Boyd, special judge, at the September

8Ppealed, ,‘and Jjudgment rendcred for the defendant. Plaintiff
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