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E. M. BARKER v. SMITH AND SEAT.

Nashville, December, 1855.

<CONTRACT —EXECUTORY — SALE OF REALTY BY, TO BE DELIVERED IN FUTURO — WHOSE
THE INTERMEDIATE RISK. In an executory contract for the sale of real estate, the
possession to be given at a future day, the equitable title passing at once to the vendee,
he takes alike the risk of intermediate damage, and the benefit of intermediate improve-
ment of the property. So, where the vendor of certain houses and lots, under a title
bond, covenants to deliver possession at a designated day, and meanwhile the houses
are casually destroyed by fire, the vendee will not be excused from the performance of

his contract, nor has he any right ot action against the vendor for failure to give pos-
. session as contracted.

FROM MONTGOMERY.

This was an action of covenant, from the circuit court of Montgemery,
upon the instrument embodied in the opinion of the court. At the Sep-
tember term, 1855, hefore Judge Pepper, there was verdict and judg-
ment [290] for the plaintiffs. The defendant appealed in error to this
court. '

Shackleford and Fogg, for the plaintiff in error; Robb and Bailey, for
the defendants in error.

McKINNEY, J., delivered the opinion of the court.

This was an action of covenant brought in the circuit court of Mont-
gomery, on the 22d of September, 1854. The action is founded upon
the following instrument: _

¢“I, E. Marian Barker, bind myself to pay C. H. Smith and Samuel B.
Seat the sum of fourteen thousand dollars. The condition of the abeve
obligation is such that whereas the said C. H. Smith and S. B. Seat have
this day purchased of me, for the sum of seven thousand dollars, on the
following payments, to wit, fifteen hundred dollars, to be paid on the
1st day of September, 1854 ; twenty-seven hundred and fifty dollars to
be paid on the 1st day of September, 1857, with interest from the first
day of September, 1854, and twenty-seven hundred and fifty dollars, to
be paid September the first, 1858, with interest from the first day of Sep-
tember, 1854, all my interest— being three-fourths of lots numbered
fifteen, sixteen, and eighteen (‘¢15, 16, 18°’), in the original plan of
the town of Clarksville, Montgomery county, state of Tennessee, being
the ground whereon the warechouse buildings now [291] occupied by
Barker and Diffenderffer are situated, for the extent and poundaries of
which reference is here made to the deed of S. A. Sawyer, H. F. Beau-
mont, and Robert Browder, to James A. Trice, and the said Trice to
me, which are recorded in the office of the register of Montgomery
county aforesaid ; also, the improvements on the vacant lot, next the
river, consisting of two new sheds, erected in the fall of 1853: now, if
I should make, or cause to be made, to the said Smith and Seat, their
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heirs or assigns, a good and sufficient title in fee-simple to said three-
fourths interest in said ground and warehouse, and sufficient convey-
ance of said sheds on said vacant lot, on the making of the last payment
as aforesaid, then this obligation to be void. Possession of said premises-
and improvements is to be given by me, to said Smith and Seat, on the
1st day of September, 1854, and said property to be covered by fire in-
surance for six thousand dollars, policy transferred and placed in pos-
session of said E. M. Barker, and in event of loss by fire, the amount of’
insurance, so much as necessary, to pay said E. M. Barker. Five thou-
sand five hundred dollars to be paid or secured satisfactorily to her,
with interest as above. This 18th day of May, 1854.
““E. MArRIAN Barger. [Seal.]”’

The declaration avers performance of the covenant, on the part of
the plaintiffs, and assigns as a breach thereof, on the part of the de-
fendant, the failure of defendant to give possession to the plaintiffs,
‘“of said premises and improvements,”’ on the 1st day of September,
1854, or at any time afterwards.

[292] The pleas are, first, covenant performed; and, secondly, a
special plea, alleging a breach, on the part of the plaintiffs, in failing to
cause **said property to be covered by fire insurance.’”” Verdict and:
judgment were rendered in favor of the plaintiffs for $5,979.36 damages.
A new trial was refused, and the defendant appealed in-error.

The proof shows that the warehouse buildings on lots 15, 16, and 18
were totally destroyed by fire, on the 18th of June, 1854, as were also the
two new sheds on the vacant lot next the river. It also appears, from the
proof, that, at the time of the contract between the plaintiffs and de-
fendant, the lots and warehouses described in the foregoing covenant
for title were in the possession and occupation of Barker & Diffenderffer,
under a lease to expire on the 1st of September, 1854, as was known to
the plaintiffs, and hence the stipulation that possession was not to be
given until that day. It further appears that one James A. Trice, from
whom the defendant, Mrs. Barker, had purchased said property, pre-
viously to the sale thereof by her to the plaintiffs, had caused the same
to be insured against fire, to the amount of $6,000, the policy not to
expire until the 1st of December, 1854. And after the sale by the de-
fendant to the plaintiffs, said Trice procured the assent of the insurance
company to the transfer of his interest in the policy to said Smith and
Seat ; and on the 8th of June, 1854, made a formal and valid assign-
ment of the same to them, and delivered the policy into their hands,
upon an agreement with them that they would [293] assign and deliver
said policy to the defendant, Mrs. Barker.

This they failed to do, and after the destruction of the warehouses by
fire they expressly and repeatedly refused to assign the policy to the de-
fendant, or to take any steps themselves to prove the loss, or to secure
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the amount of the insurance money, which, it seems, might have been
collected at any time prior to the early part of September, 1854, about
which time the office failed, and the money was entirely lost.

It is shown, in the proof, that the first instalment of $1,500, due
1st of September, 1854, was paid by the plaintiffs to the defendant;
but there is no proof that any part of the remainder of the purchase-
money has been paid.

The court instructed the jury, in substance, that the destruction of
the warehouses by fire did not excuse the defendant from the obligation
to perform her contract, and that her failure to put the plaintiffs in
possession of said warehouses on the 1st of September, 1854, was a
breach of the covenant, and entitled the plaintiffs to recover three-
fourths of the value of said houses and improvements. The jury were
also instructed ¢* that the plaintiffs were not bound to insure the prop-
erty prior to the time when they should take possession thereof.”” And
that the defendant had no right, in the present action, to recoup the
damages alleged to have been sustained by reason of the failure of the
plaintiffs to transfer the policy of insurance assigned to them by Trice.

We think the instructions are erroneous, and that in either one of sev-
eral aspects of this case the plaintiffs [294] must fail in a recovery.

1st. In the first place, as respects the three lots, numbers 15, 16, and
18, and the buildings thereon, it is clear that the equitable title to the
property passed to, and was vested in, the plaintiffs from the time of
the contract. And being the equitable owners of the property, the
doctrine seems to be that in case of loss by fire, or other accident by
which the value of the estate is lessened, after the contract and before
it is completed, and no fault on either side, the loss falls upon the pur-
chaser, and on the other hand he will be entitled to any benefit that may
accrue to the estate in the interval. If by the accident of unforeseen
events, after the equitable title has become vested in the purchaser, any
advantage or benefit arise to the estate, by which its value is increased,
the vendor cannot upon this ground resist a specific execution of the
contract. So, if under like circumstances the estate has been lessened
in value by unforeseen accidents in the meantime, the purchaser cannot
refuse to complete his contract. Lord Eldon expressed the opinion that
no valid objection could be founded on the mere effect of the accident,
because as the purchaser, by the contract, became in equity the owner of
the premises, they were his to all intents and purposes. 1 Sugden on
Vend., Perkin’s ed., 388, 391; 6 Ves. 349; 1 Madd. 538. Such is the
principle in regard the specific execution of the contract, and it seems
to us to be alike applicable where damages are sought to be recovered
upon the idea of a breach or non-performance of the contract. This
doctrine rests upon the principle that the purchaser is in equity the owner
[295] of the estate, and its application to the ,case under considera-
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tion cannot be affected by the stipulation that the possession of the
property was not to be delivered till a future day. The equitable title
having passed, in the absence of any implication to the contrary, arising
from the terms or legal effect of the contract, the risk must likewise be
understood to have passed to the purchaser.

The ‘¢ two sheds’’ may, perhaps, stand upon a different principle.
The lot upon which they had been erected was not the property of the
defendant; she had not pretended to sell it. Nothing was contracted
for but the naked sheds; and these, being of the nature of personal
property, may fall within a different principle. But, in our view of the
case, no decision is called for upon this question, because, in the second
place, if the law were held to be otherwise in the first aspect of the case,
upon our construction of the covenant, the plaintiffs’ right of recovery
is defeated by failure of performance on their part. We hold that the
contract imposed upon the plaintiffs a present and immediate obligation
. to furnish indemnity to the defendant againstloss by fire, and that their

" wilful refusal to do so destroyed all right on their part to throw the loss
upon the defendant, even if by law, or the terms of the contract, the
risk would otherwise have been upon her.

And, again, if it were conceded that upon this contract the parties
had independent rights of action against each other, growing out of their
respective breaches, is it not a proper case for the application [296] of
- the principle of recoupment of damages? We think it is. In every

view, therefore, the action must fail.
Judgment reversed.

B. S. CARDWELL v. THOMAS J. KITRELL. -

Nashville, December, 18585.

AMENDMENT — ACT OF 1852, CH. 162, SECS8. 6 AND 7. The act of 1852, ch. 152, § 6, authorizing
amendments in certain cases, has no reference to suits commenced before said act took
effect. It is otherwise, however, as to § 7 of said act, regulating the practice in the su-
preme court, as the latter applies to all cases brought into the supreme court after said
act took effect.

FROM SMITH.

The defendant brought his action in the circuit court of Smith county,
on the 21st of November, 1849, against one Lipscombe. At the March
term, 1853, he obtained leave to amend his writ and declaration, by
making the plaintiff in error a party defendant. The latter was accord-
ingly summoned, and objected in proper form to the proceeding against
him. [297] His objection being overruled, the cause was submitted to
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