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VANCE’S HEIRS v. JOHNSON.

Nashville, December, 1849.

Limitation of Actions—Possession of Land Under a Void Deed. An
adverse possession of land for the period of seven years, though
by virtue of a deed inoperative or void in its ingception, will oper-
ate to vest in the possessor a good title as against all. persons
not under any of the disabilities specified in the statute. [Acc.
Clark v. Chase, b Sneed, 636; Jackson v. Hodges, 2 Tenn. Ch, 286,
the last citing this case.]

Judgment Lien—Registration of Judgment—Federal Court. The act
of 1831, 90, 8 (Code, § 2981); which makes a lien of a judgment
on land depend, in certain cases, upon the registration of a cer-
tified copy of the judgment, applies to judgments of the courts
of the United States. [Citing Reld v» House, 2 Humph. 576.]

Relation of Grantor and Trustee—Quasi Tenancy—Does not Estop
Grantor. The relation of the conveyor in a deed of trust to the
trustee is exactly similar to that of mortgagor and mortgagee,
angd like that of a tenancy at will, so that the possession of the
mortgagor or cenveyor will be presumed to be in subordination
to the legal title, urtil proof of disclaimer, a principle which ap-
plies in all cases where the relation of landlord and tenant is
created by mere operation of law, yet he Is not within the princi-
ple that precludes a tenant by contract from setting up an ad-
verse title or possession agalnst his landlerd, and he may attorn
to another, whereby the possession will be changed, and the
statute of limitations will attach. [Acc. James v. Patterson, 1
Swan, 312; Keaton v. Thomasson, 2 Swan, 140; Gudger v. Barnes,
4 Heisk. 577.]

Case {n Judgment. In ejectment, the .plaintiffs claimed under a
trustee’s sale by virtue of a deed of trust made after the recovery
of a judgment against the grantor in the Federal court, but be-
fore the levy of the execution, the judgment lien never having
attached because of a failure to register a copy of the judgment
as required by law, and the defendant claimed as vendee of the
purchaser at the execution sale, the purchaser having gone into
possession of the land shortly after the sale by the widow of the
judgment debtor, the latter having died, taking a lease from-him,
and continued the possession, under the marshal's deed in fee,
for the length of time necessary to create the bar of the statute.

Cited In:. 2 Swan, 141; 4 Bax., 496; 3 Tenn. Chy., 6500; 4 Lea, 520, 706;
b Lea, 630; 8 Lea, 438; 7 Lea, 701; 12 Lea, 601.

[214] ‘This is an action of ejectment which was instituted by
Vance’s heirs, in the circuit court of Montgomery county, against
Johnson, the vendee of Washington. There was a verdict and
judgment rendered (Martin, judge, présiding) in favor of the de-
fendant. 'The plaintiffs appealed.

W. Thompson, for the plaintiffs; Washington and Shackleford,
for the defendant.

McKinNNEY, J., delivered the opinion of the court.

This was an action of ejectment, brought in the circuit court of
Montgomery county, for the recovery of three lots, being Nos.
85, 87, and 88, in the town of Clarksville. The verdict and judg-
ment were. for the [215] defendant -in the circuit court, and an
appeal in error to this court, in behalf of the lessor of the plain-
tiff.
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Various questions were raised and discussed in the argument
here, but as the case, in the view we have taken of it, turns upon
the application of the statute of limitations, it is deemed unnec-
essary to notice the other pdints made by the counsel.

The rule is now well established, in this State, that an adverse
possession of land for the period of seven years, “by virtue of a
deed of conveyance, devised, grant, or other assurance, purport-
ing to convey an estate in fee-simple,” though inoperative, or
void, in the inception, will, under the first section of the act of
1819, ch. 28, operate tg vest in the possessor a good and indefeasi-
ble title in fee-simple to the land, described in such deed, or other
assurance of title, as against all persons not under the disabilities.
or some one of them, expressly specified in the statute. And the
question for our determination is, whether or not the case before 1]
us falls within the operation of this principle? '

The facts relating to this point are these: the lots in question | " I
were formerly owned and occupied by Andrew Vance (the father '
of the lessors), through whom the respective parties in this action ; ‘ e
deraign opposing titles to said lots, in the following manner: ‘ r

On the 18th day of September, 1889, several judgments were v i .
recovered against said Vance in the federal court at Nashville; N
executions issued thereon and were levied on said lots, by the
marshal of Middle Tennessee, on the 2d day of December, 1839,
and on the 2d day of March, 1840, by virtue of said levy, said
lots were sold to Thomas Washington, and on the 4th day [216]
of April thereafter, the marshal executed to him a deed of con-
veyance for the same; and on the 26th day of February, 1849,
said Wasbkington conveyed said lots to Johnson, the defendant.

After the rendition of said judgments in the federal court, but
before the levy of the executions on said three lots, namely, on
the 11th day of November, 1889, said Andrew Vance conveyed
said lots in trust to Charles Bailey, for the benefit of certain
creditors of the former. And on the 2d day of March, 1842,
said Bailey, the trustee, pursuant to the deed of trust, sold said
three lots to Thomas Sherman; and on-the 27th day of August
thereafter, executed to him a deed of conveyance for the same.
And on the 1st day of January, 1844, said Sherman sold and
conveyed said lots to the lessors of the plaintiff.

Andrew Vance resided upon said lots at the time said judg-
ments were obtained against him in the federal court, and prior
to that time; and remained in the occupancy thereof until his
death, which happened in the latter part of the year 1840. After
his death, his widow and family continued the possession until
early in the year 1844.

After the marshal’s sale, and prior to the sale by the trustee,
Voi 29—10 Humph. 10 145
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viz., on the 25th day of January, 1841, Mrs. Vance, the widow of
said Andrew Vance, took a lease of said property from Washing-
ton for the year 1841, and, for that year’s rent, executed a note
for $250. At the expiration of the year, she refused either to
renew the lease, or to surrender the possession of the premises
to her lessor; and thereupen a course of litigation hetween her
and the lessor, Washington, for the recovery of possession, was
commenced, [217] which lasted until early in the year 1844, when
she abandoned the premises; and immediately thereon the tenant
of Washington took possession, and an uninterrupted adverse
possession, under the marshal’s deed, has been continued up to
the commencement- of the present action, which was on the 27th
day of February, 1849.

Upon the foregoing state ef facts, we concur in epinion with
the counsel' for the lessors of the plaintiff, upon the point, that
their title, derived under the trust sale, was the valid and superior
title. The federal court judgment, in virtue of which said lots
were levied on and sold by the marshal, were not registered in
Montgomery county, tlie residence of the judgment debtor, ag re-
quired by the act of 1831, ch. 9, sec. 8, in order to create a lien
on the debtor’s real estate. Consequently no lien attached until
the actual levy of the executions, and this being subsequent to
the making of the deed of trust, by which the legal title was di-
vested out of Vance, nothing was left for the exécutions to attach
or operate upon, and the levy and sale were therefore inoperative.
That the statute above referred to, applies equally to federal
court judgment as to judgments of eur own courts, has been
solemnly adjudged by this court, in the case of Reid v. House
and others. 2 Humph. 576. And upon this point, we deem it
only necessary to add, that, upon reviewing that case, we are at
least prepared to express our entire and deliberate approval of
the principle it decides.

But, upon the other point, in respect to the application of the
statute of limitations, we coincide in opinion with the defendant’s
counsel.

The actual, conventional relation of landlord and tenant having
been established between Washington and [218] Mrs. Vance, by
the lease for the year 1841, she, in law, continued to sustain the
relation of tenant to him, notwithstanding her holding over and
refusal either to take a new lease, to pay rent, or to surrender
the possession. So long as she retained the possession, by hold-
ing over after the expiration of the lease, whether she be re-
garded as a tenant from year to year, or strictly as a tenant at
will, or by suff'erance, the estoppel to controvert her landlord’s
title applicd cqually as if she had continued to hold under a writ-

lf:asc Ang. on Lim., ch. 83.
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The landlord may, if the tenant hold over, elect to consider
him a disseizor, for the purpose of proceeding against him for
the recovery of possession; or he may treat him as a tenant still,
and hold him liable for rents in an action for use and occupation.
But the tenant cannot constitute himself a disseizor, or change
his relation so long as he continues to hold the possession derived
from hig lessor; unless, indeed, his possession has been continued
for such a length of time, and under such circumstances, as will
enable him to bar the lessor’s right of possession by operation of
the statute of limitations; or, unless, he can show that the rélation
has been dissolved.

It being established that the possession of Mrs. Vance, during
all the time of its continuance, was in law the possession of her
lessor, it follows that at the period of time required to create the
bar of the statute of limitations had elapsed before the commence-
ment of this action; and, consequently, that both the right of
action and title of the lessors of the plaintiff, are barred and for-
ever extinguished.

[219] It avails the lessors nothing that they are minors. The
facts of the case do not bring them within either of the excep-
tions specified in the statute. The bar of the statute had attached
before their title, or right of action accrued, and having once at-
tached, nothing could arrest its operation, short of a “suit in law
or equity effectually prosecuted,” within the period of seven
years from the time of the adverse possessiosi commenced.

Baut, it is argned for the lessors of the plaintiff, that the pos-
session of Washington cannot, upon established and admitted
legal principles, be held to have commenced until the abandon-
ment of the possession of the lots in controversy by Mrs. Vance,
in 1844; because, as is alleged, after the conveyance by Andrew
Vance to the trustee, the former, remaining in possession, stood
in the relation of tenant to the latter; and after the death of An-
drew Vance, his widow, continuing the possession, stood in the
same relation;_and that such being the relation, the possession of
both enured to the benefit of the trustee, and those claiming un-
der the trust sale; and, consequently, that the attornment of Mrs.
Vance to the purchaser at the execution sale, and also the lease
from him, were a nullity; she being estopped, either to attorn or
take such lease, by reason of her supposed relation to the trustee.

If these premises were tenable, the legal conclusion would be
inevitably, that the lessor’s right of action is not barred, inas-
much as the period of seven years did not elapse from the aban-
donment of possession by Mrs. Vance until the institution of the
present action. But the argument will be found to be altogether
fallacious.
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The technical principle of estoppel applies only to the conven-
tional relation of landlord and tenant, and not to [220] a relation
arising from mere operation of law. Ang. on Lim., ch. 88, sec:
7; 7 Cow. 828. This is equally clear in reason, as upon au-
thority. The principle is of feudal origin. By the policy of
that system the vassal, or tenant, after having received investi-
ture, or livery of seizin, and vowed fidelity and homage to his
lord, was not permitted to question the lord’s title so long as that
relation existed. He could not do so without breaking the faith
which he had pledged. And though the feudal reasons of the
rule have ceased, yet reasons of general policy have caused the
rule to be preserved in its original vigor, wherever the ‘relation
of landlord and tenant exists by positive contract. See 1 Greenl
on Ev,, sec. 25. But this rule cannot be held applicable, to the
same extent, to a case where no such actual relation exists; where
the person in possession did not receive such possession from the
legal owner; where there exists between them no privity, either
of estate, or contract; where there is no obligation on the part of
the person in possession to pay rent, or other service, .or pledge
of faith to restore such possession; in short, where there exist no
reciprocal duties or obligations binding equally upon the parties,
or either of them.

The relation of mortgagor (suffered to remain in possession
until foreclosure) to the mortgagee, is, in some respects, like that
of a tenancy at will; but, it is not strictly such. And the relation
of the conveyor in a deed of trust, to the trustee, is exactly
similar. In the case of Moss v. Gallimore (Douglas, 279, 282),
Lord Mansfield says, “a mortgagor is not properly tenant at will
to the moragagee, for he is not to pay him rent. He is only
quodam modo. Nothing is more apt to confound than a simile.
Where the- court, or counsel, [221] call a mortgagor a tenant. at
will, it is barely a comparison. He is like a tenant at will.”
The same doctrine is held by Butler, J., in the case of Birch v.
Wright, 1 Term Rep., 878, 883.

All the authorities, however, concur, that the possession of the
mortgagor is not to be regarded as adverse to the mortgagee; and
so as respects the parties to a deed of trust, which stands on the
same principle. In other words, the possession, in such case,
will be presumed to be in subordination to the legal title, until
proof of actual disclaimer. And this principle applies to all
cases, where the relation of landlord and tenant is created by
mere operation of law. But there exists this important distinc-
tion between the actual and constructive relations. The tenant,
in the former case, is not permitted to disclaim the landlord’s
title, or to set up an adverse possession, so long as the relation
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subsists. But, in the latter case, there is no such restraint imposed
upon the guasi tenant, as he is styled in some of the cases. He is
not within the principle that precludes a tenant from setting up
an adverse title or possession. His relation is founded upon mere
acquiescence, and may be terminated at any moment. He may,
while in possession, attorn to another, or acquire an adverse title
in himself. And, in either case, the possession is thereby changed,
and the statute of limitations will attach. And all this is per-
fectly consistent with the doctrine maintained by this couxt in
the cases of Mitchell’s lessee v. Lipe, 8 Yerg. 179, and Wood v.
Turner, 8 Humph. 689, and other cases, upon the same subject.

In the former case it was held, that the title of the defendant
in an execution, being transferred to the purchaser by the sale
and sheriff’s deed, his possession, afterwards, [2%2] was consist-
ent with the purchaser’s title; and he would, therefore, be deemed
to continue the possession, in the character of quasi tenant at will,
until an actual disseizin or declaimer on his part. .

In Wood v. Turner, it is held, that the only restriction imposed
by such quasi tenancy, is to preclude the execution debtor, who
remains in possession of the land sold at sheriff’s sale, from re-
quiring the purchaser, in an action of ejectment against the for-
mer, “to produce any other evidence of title than proof of his,
the defendant’s possession, a judgment and execution against
him, a sale and purchase thereon, and a deed from the sheriff.”

If, therefore, it be conceded, in the .case under consideration,
that Andrew Vance, subsequent to the execution of the deed of
trust, sustained the relation of guasi tenant at will to the trustee,
and, that after his death, Mrs. Vance’s relation was the same
(though upon this point, we mearn to express no decided opinion)
still, we have seen, that, to such implied relation of tenant, the
law attaches no estoppel or restriction, except such as are recog-
nized in the authorities before cited. And, therefore, it results,
that this attornment of Mrs. Vance to the defendant’s véndor
was lawful; and at that point of time the statute of limitations
commenced to operate.

The judgment of the circuit court will be affirmed,
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