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Jate those laws. This final consequence can be justified only upgp the
presumption that he has, or may Ty, Ronoseiaicigs O.f - property ang
effects of the persons intended to be protected, wluc‘h cou}d not be, if
they were non-residents. For these, and other considerations, we are
s::L;aﬁcd that these poor laws apply only to the poor of our own State,

2d. As to the declaration, we think no substantial objection can be
taken to it. It is true that the second count contains certain Specia]
averments, as that plaintiff is the head of & family, etc., but as a Special
count it is bad for want of other averments. which are omitted, It
may, however, be considered, as a good count in trover, the special ay-

erments being rejected as surplusage. .

Trover, in common form, will lie for & wrong done "gunst the pro.
visions of the poor laws in question. In form, the action is a fiction ;»
in substance, it is a remedy to recover the value 'of personal chattelg
wrongfully converted by another to his own ‘use. If the plaintiff have
8 right of property, and a right of possession at the time of the convers
sion, trover will lie, and that is all be need allege.  The whole case lies
[47] in the proof, and upon that he may recover, without special alle.
gation of the numerous facts that must appear, to entitle him to thg
benefits of these laws.

It may also be observed that special averments are inapplicable (o tlrin
form of action. and to hold that they are necessary would be to hold
t!mt trover will not lie in such case. But the facts which constitute the
nght,. make this remedy peculiarly convenient and proper.

This question of pleading, is raised on the authorjty of the case of
Pollard v. Thomason, 5 Humph. 56, reported us an action of trover for
ontrary to the provisions of the act of 1833,
ration was held to be defective, because it
was the head of a family,

¢ record in that cuse, it is found, that the

ch. 80, sec. 5, and the decla
did not allege that plaintiff

But upon reference to th
action was not trover, but ¢

s 1ot respass,
1€ Judgment will be pevers .
¥y [ ®versed and the cause remanded for a new:
_\_

STATE TAMILTON AND OTHERS
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Knoxviue, ~optember, 1850.
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1y Jw, b6 wmoTnt & Rz revenue collected by him. i« liable e frdzment for the

sepomt witth the daxoages given by slatute, Yelif the treasurer of tho State, throngh the

go:fiier ad u Bunk winch is his axthorized agent 10 collect, reccive tho anginal amount,

e 100l Will be & bar 10 2 recovery of interest and damages.

Yiis moition was instituted in the county court of Jefferson, against
Bamiilion and his secarities.  The presiding Judge, B. M. Anderson, on
Besning ke «widence dismissed the motion, and the Attorney-General
an belulf of the Siste, appealed.

48] Alttiorvey-General, for the State; J. Peck, for defendant.

McErvyuy, J., delivered the opinion of the court.

Thiis wis; 2 xetion for judgment in the circuit court of Jefferson, fot
the sooount off Stxte revenue collected by the defendant, Hamilton, as
oerk off e comty ecurt of said county, from the first of September,
1843, to the first of April, 1844. The motion was made at the Decem-
Ber termn, 1847, of said court, and the amount claimed to be n, arrear,
=5 statied in the: motion, is $414.60; the comptroller’s statement is not
=t outt ) the record.

. Yhe defemdant, HamiMton, produced and offered in evidence the
treasurer’s receipt, of which the following is a covy.
% Braxca Baxx or Tewressex,
¢¢ Atamns, 20¢h March, 1846.

“$403.75. Reeceived of Joceph Hamilton, clerk of Jefferson cownty
eourt,, four mumdred and three dollars, seventy-six cents, audited to him
by No. 2388, and due on account of revenue collected by him from 1st
September, 1843, to 1st April, 1844,

“ Roueerr B. Turxer, Treasurer of Tennessee,
* By V. M. CanpreLL, Cashier.”

Defendant proved, that early in January, 1846, he caused to be

ndered 1o said Branch Bank, the above sum of money, together with
the warrant of the comptroller ; but the bank refused to receive the money,
because of an error in the warrant; in this, that it directed the payment
of the money to be made to, instead of, by said Hamilton. The errom-
eous warrant was thercupon forwarded to the comptroller, who returned
8 proper warvant; on the receipt of which, the money was agun
tendered to, and accepted by said bank, and the [49] foregoing receipt
executed for the same by the cashier of said bank.

Upon this state of the facts, the attorney-generat claimed to recover
Interest on the entire amount in arrear, from the period when, by law,
it should have been paid, to the first of January, 1846, when it was t.irst
tendered on the defective warrant, at the rate of six per cent, and like-
wisa damages on said amount at the rxte of twelve and-a-half per .cent

The circuit judge dismissed the motion, and refused to render judg-
ment against the defendants for any amount whatever, and the attor
ney-general appealed in error to this court. .

Did the couI:-[: err in refusing to render judgment? We think not.
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The sct of 1835, ch. 55, sec. 5, requires, that the clerks of 4

several courts in this State, shall pay to the tre.as s State, o
to ‘such other person as said treasurer may direct, all 'such sums of
money as they, or either of them, may have collected. 'The treasure,
is the duly constituted agent of the government;. the payment the
bank in the present case was pursuant to law, and is to be Tegarded g4
a payment to the treasarer. And we are aware of no prirciple apon
which this case can be exempted from the gencral rule, pervading every
system of jurisprudence, that the act of a general agent, or one pyt in
the place of another to transact all his business of a particulay kind, if
within the general scope of his utbority, will bind his principal, Ty
tule, in a case like the present, we think equally applicable to
agents, or the various public functionaries which the governmen
employ to transact its ordinary business and operations,
agents employed by individuals.

The defendant, Hamilton, being in default, was unquestion
to be proceeded against for a misdemeanor in office,
judgment by motion against him and his [50] securities
accounted for, with damages of twelve and-a-half per ceng thereon,
The treasurer might, thereupon, have declined receiving the money
when tendered, and the defendant, Hamilton, and his sureties have beep
proceeded against under the statute. But this was not done. On the
c?ntrary, the money was received voluntarily — up acquittance in fyJ
dm.charge of the liability given therefor — ang this, we think, was 3
waiver of the penalty of twelye and-a-half per cent damages. Ang

such waiver being voluntar i y imputation or fraud w
d. we

hold that the government
cluded from maintaining th . FRE Al

Judgment alivieq,
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BUSON . DOUGHERTY,

K.noxville. September, 1860.
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BUSON v. DOUGHEKTY. 50-52

presiding,) against Buson for the value of the wagon, and judgment
thereupon.

The defendant appealed.

Minnis, for the plaintiff in error. He cited 5 Humph. 612; 4 Kent,
139, 140: 2 Humph. 298; 1 Humph. 452.

[51] Gaut, for defendant in error. Ile cited Meigs, 281, 76 ; 2 Kent.
497; 2 Greenl., sec. 640; 7 Yerg. 497; Chitty on Con. 392,

TorTEN, J., delivered the opinion of the court.

‘The action is trover —the verdict and judgment for the plaintiff —
and the defendant’s motion for a new trial having been overruled, he
has appealed in error to this court.

The error assigued, is the charge of the court upon the following state
of facts:

Oue William Wilhite, was indehted to the plaintiff in the sum of $90,
in payment whereof, he sold aund delivered to plaintiff a wagon, the
property in question. Plaintiff and Wilhite afterwards made a con-
tract in writing, by which the former sold to the latter, the wagon
at $90, payable in hauling, at a given rate, and within a given time. The
vendor delivering possession expressly retained the right to the wagon,
until the vendee should have fully complied with his part of the con-
tract, and the right to resume possession, in case the vendce should
fail to comply.

The vendee having failed to comply, according to his agreement, se:ni
a message to plaintiff by his agent, to take the wagon if he wanted it:
after this, the defendant, a sheriff, levied on it, in virtue of an :.m.ach-
ment, and took it into possession; the plaintiff made demand of it, and
being refused, instituted this suit. .

There was parol proof tending to show, tnat the written contrac:
before recited was in effect a mortgage on the wagon, to secure the
plaintiff’s debt of $90. But the court instructed the jury that i.t was a
conditional sale, and that there was no law requiring it to be reglsterc(}

In the first place, what is the legal character of ' the paper as it
appears on its face? It is not a mortgage, because, in tl‘xc case of a
mortgage, the legal title passes to the vendee, for thesecurity of a debt.

But here, the title is retained by [52] the vendor, and the.vendee has
only the possession and use. It is true, that th'e title is retained for the
security of the debt. but, on its payment, the title to the property would
revert to the vendor, if ‘it were a wmortgage; but here, on payment of
the debt, the vendee’s title to thic property becomes :.\l)s(lll.lt(!.. See
Gy:\mhling v. Read, Meigs, 234.  Nor could its character in this ICS.[)CUE
be changed Ly parol evidence in a court of law. It would 1.)ol. be com-
Petent, in that forum, to prove a parol defeasance, and make the prem'-nr,
sale, or an absolute sale in writing, appear a mortgage; suc'h a pr'acflce

would violate u well settled principic, that parol evidence 1s inadmissible
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