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OUTLAW v. MORRIS,
Nashville, December, i848.

on—Liability of Vendee in Pouseﬂa!on and His Sy 3

m“.:xlsl‘:llllnﬁlcd by the vendec of Iand and his surcty for the D“Nhaps‘)n
money, 10 enjoin a judgment recoverced against them on the Du:.
chase-note, and for a resclssion_ of the contract of sale 1t -
held that, upon a decree of rescission, the judgmgnt at faw wtala
properly allowed to remain in full force, both arainst the VEnda:
and the surety, to the extent of the rent of the lang while the
vendee was in possession.

Cited in: 6 Lea, 665.

[26R] This is a bill filed by W. W. Outlaw, and his surety,
W. Outlaw, against Morris, for the rescission of a contract for
the purchase of land. It was filed in the chancery court at
Clarksville, and at the hearing on bill, answer, replication, ang
proof, a decrce was entered rescinding the contract, and order-
ing that the defendant recover the value of the premises during
the time they were possessed by the complainant, From this
decree the complainants appealed.

Johnson, for complainants,
Shackleford, for defendant,

ReEsg, J., delivered the opinion of the court.

Judgments at law were obtained -against the vender or pur-
chaser of a tract of land, and his surety, for the price of the
land. The vendee and his surety file a bill to enjoin the col-
lection of such Price, and to rescind the contract of sale. This
was done by the decree. of the chancellor, but the vendee having

session of the land, the chancellor, upon

S . y. The surety here ob-
Jects that there ought to have been no decree against him.

As between him and the vendor, the objection was groundless;
he was not, indeed,” surety for the rent, eo nomine, but he was
surety f:or the whole price of the land. So much of that price
as was just, under the circumstances, the chancellor had a right

to enfotrice, not ox;ly against the principal, but his surety. Of
course the surcty has his remedy if ythin
his principal. e T e

Let the decree be afirmed,
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DICK ¥. MARTIN, 262, 263

DICK ». MARTIN.

Nashville, December, 1846,

rove Walver of Demand and Notice. Parol evi-
Evﬁencdem‘l'ssﬁ,le to prove an agreement, at the time of the en-
dence i8 2CT5Y cgotiable paper, although the endorsement {s in
dorsement O 4. to waive demand and notice. [Citing Kimbro v.
full &ng H:hmp'h. 17, and cited in Cobb v. Wallace, 5 Coldw. 645.]

Lam(;"m. 3 Shannon's Cases, 404; 2 Lea, 260; 12 Pickle, 154.
Cite :
63] This case was tried in the circuit court  of Overton
: %) Judge Caruthers and a jury, and a verdict and judg-
countt{-en):icred for the defendant, from which the plaintiff ap-
men _

pealed.
Turney and Minnis, for plaintiff in error.

Cullom, for defendant in error.
TuRLEY, J., delivered the opinien of the court.

i 1 intiff against the de-
is is an action, commenced by the Plall:‘ltl fis

’I:i}:;tlsremoved b’y appeal into the circuit court of Overton
fennt «’where it was tried at the October term, 1846. ]
cm;] {;n the trial, as appears from the bill of exceptnoqs, the
plah}’tiﬁ' read a note in evidence, in the words and figures follow-
i to wit: ) i )
m!';',Or(:t:‘day after date I premise to pay Joel Martin thirty dol

received, this 9th'of March, 1840. o
AR i S ’ “Wwu. May. [Seal.]
chich we lowing endorsement:

On the back of which was the fol : d )

“I assign the within note to A. Dick, for value received, this
8d day of May, 1848. . o

The plaintiff then introduced James Dick, by whouf\ hedpr‘;)-
posed to prove that, at the time the note was trani‘xden;lcv thyc
Martin to him, he promised and agreed that he wou : paj e
note and money advanced to him for the note wnthaud any b
mand or notice; that he only wanted the‘ money a few‘ ayf,ecth
would pay it and take up the vote. This e\'ld.encc w'd?; rfe(,)]r e
by the court, and there was a verdict and judgmen
plaintiff. ' -—

In the rejection of this testimony we tlxmlf the c(r;lil(x]’ts(e]lll‘lpon

We presume the court in rejecting the t,z':stlmou';vrm-act s
the belief that the assignment was a W“t(tlcrtl' cdant,'s ;ight -
could not be waived by parol proof. I‘he' efen :
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