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served with process and a copy of the complainant’s bill, ang
théy not having answered said bill according to law, the sajq bil]
is taken as confessed against the state. “Whereupon the sajq bill
being read and heard, together with argument of counsel oy botl{
sides, on consideration whereof, it is the opinion of the couyt that
the complainants are entitled to receive from the state the actua]
amount of rents collected and received by the state for the tract
of school land in the bill mentioned during the time the state has
possession thereof, and rented the same out according to the pro-
visions of the act of 1838, ch. 158, and not to the value of the
rents as provided by the act of 1885, it being competent for the
legislature, in the opinion of the court, to repeal or modify the
act of 1835, by a subsequent legislative provision, as to the
amount or mode of compensation. It is, therefore, decreed and
ordered by the court that the clerk of this court take and state
an account between the parties, showing the amount of rents re-
ceived by the state for the said tract of school land during the
time the state had possession thereof, and report the same to the
next court; all other matters being reserved until the coming of
said report.” 1

(115] The complainants having failed to introduce proof of
the amount of their claim, the bill was dismissed.

The complainants appealed. -

Taul, for complainants,
dttorney General, for the State,
Turrey, J., delivered the opinion of the court.

Be’i‘ll:'l: cl: ak sttrnt on behalf. of the school commissioners of the
=g ?el act of land? in Franklin county, against the state.
Lt oh ?3.;5, ch. 80, gives the action for the rents and profits
b nszso&)‘ ands, which the legislature, in violation of the
o m‘p se 1;1 it by. the general government, had diverted from
] pproI;; :sth:: t‘l‘;}:csl:a:lcmyhfsl% been given; that it was right
amages sustained by the sschool dli)sati'icft‘:r ey 1

g 9 3
under the act of 188&

vestigation of their case |
v Dew prosecute an appeal to this
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The question for our consideration is whether the state i
,ponsible for the rents and pyoﬁts which might have bccl: ::
ceived for the tract of land which forms the subject of this con-

groversy, or only for the amount that was actually received; and -

we can have ne doubt .but that it is what might have been teceived
pecause the state having thought proper, in violation of a trust,
to take these lands out of the hands of those who were entitled
to them, upon every principle of justice it ought to pay what they
would have rented for.

The act of 1835 gives the action; and so far it is not repealed
by the act of 1838, and the suit was brought before the passage
of the act of 1838. The commissioners, then, having the right
[116] to sue, this court will give them the appropriate damages
against the state, which will be what the land would have rented
for under proper management. This the circuit judge refused to
do; and the case will, therefore, be reversed and remanded for
further proceedings according to the principles of this opinion.

ISLER, Administrator, v. TURNER.

Nashville, December, 1846.

Remedy im Equity After Summary Judgment by Motion Witheut Net«
ice. Where the surety of a firm, upon the recovery of a judg-
ment against him, and before payment, obtained by motion, under
1869, 69, 1 (Code, § 3620, subsec. 1), 2 judgment over against the

* administrator of a person as a member of the firm, such person
not being in fact a member of the firm at the time of the creation
of the paper, nor liable to the surety by reason of having previ-
ously been a member, the equitable jurisdiction to relieve against
the judgment is free from doubt, although the writ of errer,
coram mobis might have availed to revoke the judgment, the lat-
ter remedy, under the facts of this case, not being free, unem-
barrassed, and adequate.

Cited in: 1 Bax., 37.

This bill was filed in the chancery court at Franklin, by Isler,
administrator of Bryan, against Turner. It was heard by Chan-
cellor Cahal, on bill, answers, replication, and proof, and the bill
dismissed. Complainant appealed. '

Washington, for complainant.
Fogg and A. Ewing, for defendant.
Rexsz, J., delivered the opinion of the court.

In March, 1835, Joseph H. Bryan, the comp.lainant's testator,
then of the state of North Carolina, entered into & mercantile
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+> with his nephew, Henry H. Bryan, furnishing t,
°°P°£tncl;}1“fhew :.}:ml:; ca;fital ;,the latter, at the time, resideg in
gi,k?;ne, ‘where the firm was to do business. The style of the
§rm was H. H. Bryan & Co. A few weeks after the establigh-
ment of the copartnership Joseph H Bryan removed to Clarks-
ville, and resided there for about six months, when he removed
- 1\’Iashville, and shortly afterwards to .thc Western District,
Fayette county; and, after he left Clarksville, he never returned
there again. In August, 1837, Henry H. Bryan went to the
Western District and dissolved the partnership [117] with saiq
Joseph H. Bryan, and on the 5th of September, 1837, formed a
new partnership with his brother, Jesse A. Bryan, under the same
style of H. H. Bryan & Co. There was no newspaper publica-
tion of the dissolution, or of the formation of this new partner-
ship.” The new partners gave their note to Joseph H. Bryan
for upwards of $6,000 for his capital and supposed profit. On
the 5th of February, 1838, a new firm was entered into between

H. H. Bryan, Jesse A. Bryan, and James C. Johnson, under the

style of Bryan, Johnson & Co., and a publication was made, in:
the Clarksville Chronicle, of the formation of this firm. This
continued to exist and do business at the old stand for three

months, when a dissolution took place. Of this dissolution a
" publication was made in the same newspaper, and also that busi-
ness would be continued by H. H. Bryan & Co. This last firm
consisted of H. H. and J. A. Bryan, and continued until the 8th
of July, 1888, when they sold their stock of goods to a third
person. Of the formation and of the dissolution of these two
last partnerships Joseph H. Bryan had ne knowledge. Mr.
Johnson, the partner in one of the firms, says that he had no
contract with, and knew nothing of, Joseph H. Bryan.

Josepb H. Bryan, in August, 1838, was found by inquisition
to be, and to have been, for several months past, lunatic and of
unsound mind; and a committee or guardian was appointed to
take charge of his property. -On the 2d of July, 1838, Henry -
H. Br;:an borrowed of one Upton Organ the sum of $1,000, and

n the firm name of H. H. Bryan & Co.,
and the defendant by his signature and seal on the face of said
f}:’:e} :::‘:-‘;e Sml':ty of smd_ H. H. Bryan & Co., without, however,

such suretyship appearing upon said instrument.
Bryan and the defendant Turner, and

lowing, in the same cour ircui

t, the circuit co
Montgomt?ry, defendant T’urncr move
ment against the complainant, as th,

urt for the county of
d for and obtained judg-

¢ administrator of Joseph
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an, deceaséd, and against Henry H. Bryan and Jesse A.

H. Bx'ywi’thout notice, not upon the Ist section {118] of the act
n,l ch. 10, as being surety, and as having puid such judg-
of 180b A upon the st section of the act of 1809, ch. 89, as being
ment, D! and having had a judgment rendersd against him, after
8 Bu.retyghc fact of suretyship fonrd by a jary, agreeable to the
havmtg This judgment was for the amount of the other judg-
Statl; ci.nterest, and costs.. - :
menh,_ bill is filed to enjoin the last-named judgment, upon the

i l; that the relation of principal and surety did not exist

e the complainant’s testator and the defendant. The bill
betweeqthat the éefcnd:mt was the nephew of Soseph H. Bryan,
al]egt’is ousin of H. H. Bryan, was on intimate and confidential
it 't . fvitfl the latter, ard knew, or was informgd, of the dis-
footglgn of the first firm, and knew of the mental capacity of
il "i) H. Bryan at the time the note was made. '
Jofls}?e answer states that there was no publication .Of the disso-
lution; and states, further, not that defendant had ne kno;vled;g;
f the’dissolution, but that he does not .recollect \nfhe.tber e Wi :
; formed of it. And the defendant relies upon his judgment ad
igw being conclusive; and that complainant has an un;m!')arm:?:y
and adcquate remedy at law, an%,ttglcx;;foml:l,l Sgnrzlfr‘]ihi ;‘ln“:qﬁrm;
The proof is that, at the. time of the l|lssother B e rnd
and the formation and dlssoluthn of the o ) o

i in the town of Clarksville; that H. H. Bryan, an
:I:u}i)‘;i(: :)I;' ;};: family boarded with him during all that tlf?:fe’nzﬁ
one of the clerks for some time; that he was a relszItlo]r;;cZ: -
friend, and professional counsel of the said H. c.r inywl,lich‘the
the firm; that he habitually took the newspap oy b
formation and dissolution of the partne}:shlga: Bager e’ S
the Bryans was published. That on all the ; . ]i furing which
inventories were made out, which took mucl tlg y e i, ok
the front doors of the storehouse were cosgx.1 knowl,e fi ik
this, it is added that thle def:ertldar;toci;ogzc?sl)tﬁ;n ywhich be sught
i i f the existenc 4 . 2 -
::l(:eh(zizlvs: oilr:lf?:;?é; (i)il:., obut only his recollections doff l:fgalxtg ::::utl: 1
formed of it. We are satisfied that, when defen fact 8 part-
. h H. Bryan was not in
the note, not only that Josep

fendant has no
ner, but that, from all the facts shown, the defe Defend-

right to hold him [119] to the liability of 8 P‘;’:’;f]’;, the firm,
ant must have known that Johnson.was bro‘i’gence and mental
and he must have known, from the dlstsnci’h:t she n;nde no con-
condition of his uncle Joseph H. ]B gyznéhat he was brought in;
tract, had no agency or even knoWeﬁﬁfst rm if it had then ex-

and that would have dissolved th
| <]
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isted ' There are other facts from which, we think, he coulq
18’ . .

ve i ed the same thing. .
DOFI‘ 2‘:01:1“61-::11{:;"3 question is as to the eff ect'of the judgment
at law a.n(); is there a remedy in equity? The judgment at lay
)

in this cause is not a summary remedy given by statute, ag g -

. -law action, as in the case where the
SUbsthtl;,t:s f:l;dathc: r:i]::xl]:tmplrovided fo; by the act of 1801, ch. 15,
Z:r; ythe cage of summary judgments against sheriffs, constables,
etc., and sureties, when debt or covenant would be brought at
common law; but this judgment, by motion, in relation to 'the
basis on which it rests, the mere rendition of a Jud.gt.nent_agamst
a surety, is an isolated and anomalous remedy, existing nowh_ere
else that we are aware of ; it is a sort of subst.xtut'e for the' equita-
ble remedy which the security has by bill quia timet against ‘the
principal debtor and the creditor to compel, 'for his indemnity,
the former to pay the latter. But the remedy is a very crude one,
and, if much enforced, bills' of equity will have to spring up
around it on cvery hand. If the action at law, resulting in a
judgment against the surety, were likewise brought against the
principal by the creditor of both, then the liability and indebted-
ness of the principal would be judicially ascertained, and the
case so far simplified; and that may have been the state of things
in the contemplation of the legislature of 1809, when this par-
ticular and dangerous remedy was given. But, even in that case,
what is the situation of the plaintiff in this summary judgment?
It is a mere judgment for his indemnity; he is not bencficiall,
interested, as owner of it, to the amount of $1, until he has paid
that 81. The very judgment constitutes him a trustee for the
creditor, for the principal, for all parties.

This summary judgment for indemnity is liable to much abuse;
the surety against whom the judgment has been rendered, [120]
and with fegard to which he is to be indemnified by a judgment
over, may be insolvent, and therefore in no danger from judg-
ment against him, and, if he collect on his judgment, the prin-
cipal may be compelled to pay twice. But if the liability and in-
debtcdx}ess of the supposed principal have not been Jjudicially
ascex_'tame_d b.y a suit of the creditor against him before the surety
°lbt"’m5 his judgment by motion, shall he not be permitted in
lc’ ‘:z::lhc:ry, fm;;h somewhe’re,-to show, by way ?f throwing off the
: n o> the surety’s judgment, that he is not liable, is not
"‘eizll’f"’d:_hgs paid," or has a set-off? S far, therefore: is this
: ?n it ;a:r 1;]:‘. egn::;ocfi o;lilseuiliﬁlty’ which constitutes the plaintiff

and calls int:) : g the equ.lta'ble‘ f9rum that itself makes

w0 exercise chancery jurisdiction in ord limi
and restrain itg operation and it fro T
Prevent it from’ doin» mischief.
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In the case before us the name even of Joseph H. Bryan was not
upon the paper, or expressed in the firm signature; he was not
a partner, therefore not con.tracted with by either Organ or Tur-
ner. Organ did not sue him at law, and ascertain his liability
and indebtedness. But he‘sued H. H. Bryan and Turner only;
and, on the foot of such. judgment merely, Turner obtains, on
motion, his judgment of indemnity against the complainant, H.
H. Bryan, and Jesse A. Bryan, as principals, persons never as-,
sociated in the same firm. Shall a judgment of this nature, a
judgment of indemnity, and thus obtained, exclude the com-
plainant from setting it aside in equity by showing the entire
transaction set forth in the record before us? )
We do not wish to limit or question the remedy of writ of error
coram nobis, as far as it has been adopted and applied in this
state, nor do we hold that the bill of equity is a concurrent remedy
with it in those cases. But we hold that, in the case of such a

M’GAN ¥. MARSHALL.

. judgment as this, as we have described it, upon its grounds and its

facts, the equitable jurisdiction is free from dulllbt, _although
it may be possible that the writ of error coram nobis might hav_e
availed to revoke the judgment; yet, in this case, that remedy is
not free, unembarrassed, and adequate. )

Let the decree of the chancellor be reversed, and the judgment

at law of defendant be perpetually enjoined.

McGAN ». MARSHALL.

Nashville, December, 1846,

Mortzage—Deced to Secure Fuiure Indebtedness with tlec;l;tcy‘-”I: :::

Jlaripager &5 })urdtpme. l’t} cot?nv?)yéaz%efer%gar}g;dndv%nced condi-
5 ilit or goods F: s

tgii);::etdmtg tlJieaE'oidyit the grantor should pay for th;e goodih‘:tltmg
two years, is a mortgage, and a subsequent stiphu a g}r\le e ey
grantee might, at the end of the two years, putrc gsin in 1
given price, will not.interfere with the right of rede r.\t v.ld &

Mortgage of Infant for Goods to be Furnished Vol?ahle ngymgnt' tor
mortgage of land executed by an infant ;o su,cureml:'mr I two
goods to be purchased, and which were to be ‘:aand e
vears, is not, on its face, prejudicial to the infz;ln 'subseqﬁent s
quently, vo‘d"llbleuandbnotthgoiir?f'qﬁ?dotmt%%fc%jixsxtid%ratlon recelvedd

ici ication by 2 L N g

%:%::égursex?ggr it void. 3[Cit:ing‘ Wheaton v. Bast, 5 Yerg. 59
cited in Scott v. Buchanan, 11 Humph, 471.] et sy

Disaffirmance of Voldahle Deed by an Infant. An E.fter e
firm his voidable deed by an act equally solemnth B oumrty
of age. as by the execution of another deed for dged e
to a third person; but a subsequent mortgagetor N g
ing consistent with a former mortgage or trust,

this effect. b
cy of a bill by
Lis Pendens and Receiver. Where, during the pent%eaﬂgg' St ond

a credi tgagee to foreclose a mortg: iarts
duczfi(x:;g“;fleﬂpgx;%ergg; g;:‘.’ga.nother bill by, the wife of the
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