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been received by the entry-taker, notwithstanding the
previous entry by a general enterer, his entry.being void,
under the provisions of the statute, as having been made
at too early a period. ’

[329] We therefore affirm the judgment of the circuit
court, making the mandamus upon the entry-taker, at the
prayer of the petitioners, peremptory.

—
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BARKER v. WHEELIP,

NASHVILLE, DECEMBER, 1844.

DEep OF TRUST—DESCRIPTION OF PERSONAL PROPERTY CONVEYED. A
deed of trust which conveys live stock by number, as, for exam-
ple, “25 head of horses” is good, and, upon suit brought by
the trustee for four horses alleged to have been included in the
conveyance, parol proof is inadmissible to show that the grantor,
at the time of executing the deed, had only seventeen horses,

and that the four sued for were a portion of them. (Acc. At- .

wood v. Brown, 1 Tenn. Leg. Rep., 61, citing this case. See,
also, Galt v. Dibrell, 10 Yerg., 146.)
[Cited in: 1 Shannqn’s Cases, 641; 2 Pickle, 682.]

This is an action of trover, which was tried, on the
plea of not guilty, by Judge Martin and a jury of Mont-
gomery county, and a verdict and judgment rendered for
the defendant, from which the plaintiff appealed.

Shackleford, for Barker, cited and commented on the
following authorities: Ang. on Assignments; 5 Mass.
42; Galt v. Dibrell, 10 Yerg.; 12 Serg. & R. 189; Shep-
ard’s Touch. 433; Greenl. on Ev. 324. .

Boyd and Kemble, for Wheelip.

Turley, J., delivered the opinion of the court.

The question for consideration arises upon the construc-
tion of a deed of trust. C. M. Barker, on the 12th day
of February, 1824, conveyed certain property, consisting
of negroes, horses, mules, hogs, cattle, in trust, to secure
the payment of debts due by him to the plaintiff. Feur
of the horses which are claimed to be thus conveyed were
afterwards found in the possession of the defendant, and
this action of trover brought for them. Upon the trial
the deed of trust was read in evidence, and parol proof
offered to show that the horses sued for were a part of
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those sold, but this proof was rejected, and the question
is, Was this testimony properly rejected? It is argued
that it was, because the description of the horses in the
deed of trust is too [330] uncertain to identify them, and
that parol proof could not be heard for that purpose.

The deed of trust reads as follows: “Doth by these
presents, grant, bargain, sell, and convey to the said E.
M. Barker, executor, etc., the following described slaves,
viz., fifteen negroes, named as follows: Tom, Morgan,
Willis, etc.; also the following described stock: about
twenty-five head of horses, six mules, 150 head of shéep,
forty head of cattle, including oxen, and 200 head of
hogs.” The proof offered in explanatioa, and excluded
by the court, was to the effect that C. M. Barker bad at
the time nf the execution of the deed but seventeen horses,
and that these four were a portion of them.

How the description of the horses and_other stock con-
veyed could well have been more specific we do not per-
ceive. Would the calling them by name, or a description
by color or age, have given a more definite idea of what
particular horses were designed to ‘be conveyed than the
description by number? We think not. The design ob.
viously was te convey all the horses he had in posses-
sion, and parol proof must always become necessary in
such cases, and we are aware of no principle of law for-
bidding its reception; to refuse it'mus? invariably defeat
sales of personal property of this kind, when it is not de-
livered at the time of the sale, as it will be found im-
practicable to give such description of it as to obviate
the necessity of introducing parol proof to show that the
property sued for is'the same that was conveyed. The
description by number in this case we think good.

Reverse the judgment, and remand the cause for a new
trial, .




