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“BOOTHE et al. v. BAILEY et al.

NASHVILLE, DECEMBER, 1842,

. .

BIABTEXITY OF CLERK WHO PAYS MONEY WITHOUI ORDER, NOTWITHSTAND-
ING A SUBSEQUENT ORDER DIRECTING SUCH PAYMENT. Alhough the
clerk and special commissioner of the court may claim the pro-
tectien of an erroneous order directing him to pay money, when
he pays it aceordingly, yet, if he pay the meney without order, he
ought not to be permitted to protect himself under a subsequent
erroneous decree of the court, pursuant to which he did not act
at all, and which, therefore, led him into no error.

Bagr IN JUDGMENT. The lands of non-resident miners having been
gold under a decree of the chamecery court, the clerk and commis-
sloner of sale' was direeted to collect the purchase money and pay;
it into court, instead of which he paid the money to the foreign
guardian of the minors, taking a bend of indemnity from other
defendants, and afterwards, for the purpose of protecting himself,
procured an erreneous order in the cause, without the knowledge
of the vparties interested, to pay the money to the foreign guaw
dian. Held, that a bill by the miners stating these facts would,
it sustained by proof, entitle the complainants to relief, and that
& demurrer by the clerk ought to have been overruled.

[695] This bill was filed in the chancery court at Clarks-
ville, by Boothe and wife, and the heirs and distributees of
Andrews, deceased, against C. Bailey and others. Bailey
demurred to the bill, which was allowed, and complainant
appealed. |

Meigs & Garland, for the complainants.

Beyd, for the defendants.

Reese, J., delivered the opinion of the court.

The bill alleges the same proceedings in the cireuit court
of Montgomery county, relating to the sale of a tract of
land in said county belonging to the widow amd heirs of
Andrews;- deceased, and the several decrees and orders
made therein, which are set forth in the preceding case of
Beothe and wife, and the heirs of Baker Andrews, deceas-
ed, ex parte, i the matter of the cstate of the pald Baker
Andrews, deceased.

In additien, it states that after the order or decree of
Jahuary, 1837, and before that of May, 1839, the deféndant
Charles Bailey, the clerk and commissioner of said court,
while the decree of 1837 was in full foree, which directed
him, expressly, to retain the bonds taken to secure the
price of said tract of land, sold by the decree of said court,

\ 53 . ‘




BOOTHE ¥. BAILEY. 595, 596

tn his possession, fe collect the money when it should fall
due, and to pay the same into court, did, cemtrary to his
duty, pay the same over to Pegram, the IMineis guardian,
taking a bend of indemnity from the other defemdants,
Sturdevant and the Masens, te secure him against respensi-
bility for his wielation ef duty in that behalf, and that
said Bailey obtained some peouniary advantage for [596]
such, hiy violation of the decree of the court. The bhill
also alleges that the decrees of 1839 and 1841 were precar-
ed at the instance, and by tke actien of, said Bailey and his
confederates in the bond or indemnity, without the knowl-
edge or co-operation ef the widow er heirs of Baker An-
drews; and even without the knewledge or co-operation of
said Pegram, the guardian in Illiweis, although kis mame
was used, with a view to shield and protect the said Bailey
|]and his confederates frem the consequences of his illegal
;conduct That the said Balley never made any report or
|statement to the court shewing the truth of the matter;
vthat at the very time when he precured the decrees of 1839
‘and 1841, setting ferth the terms and cenditiens en which'
'[the ?ayment over te the gmardiam should take place, he'
'had already, not only without the knowledge or cemsent
:of the court, but against its express erders, pdid the meaey’
.over; and that these orders and decrees, thus procured,|
.should not shield and proteet Bailey ard his confederates;
that said last orders and decrees do net purpert te be eon-
firmations of anything which Bailey, the commrissioner,
had done; and that Bailey took no step whatever upon the
lground of said orders, or by authority of them, or in cense-
quemce of themn; and, indeed, that he teok ne step whatever
in the premises, after said erders. We state the legal
effeet of what is alleged in the bill, rather than the precise
'terms as used. The bill further states that the I&mo‘&:&
cuardian and his surety are insolvent, and prays a dect:ef!
for the money against Bailey and the sureties to him ix
the bond of indemnity.

These sureties have answered. But Bailey demurred
to the bill, and his demurrer was allowed by the ehancellor.|
This, we presume, was dope upon the greund that thei
decree of May, 1841 authorizing Bailey to pay ever the
mouey to the Illineis guardian, although erreneous, eught
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te protect the commissioner. But the bill allegey that
that decree was procured by Bailey; that it is delusive on
its face, asking the ceurt to do that which had already
been done; that the meney was not paid over in.conse-
quence of that decree, but had been paid over more than
two years before; that no step was taken subsequent te
said decree, or by reason of it; that the decree does [597]
not purport to eonfirm what had been dene. The ceurt ap-
pears to have been ignorant of that. The reasens gravely
given in what purperts to have been the petition of the
Illineis guardian, ef trouble and inconvenience, rate ef in-
terest, ete.,, as they imply that the money was still in the
hands of the commissioners, were suggestions of falsehood
to the eourt, and the whole proceeding fraudulent.

This, then, is not a case where a ceurt erroneously di-
rects a person, in the situation of Bailey, to do an act, and
he does it, ‘and where he may claim protection therefor.

!
]
!

‘Whatever he did as to paying the money over was against

ithe directien of the court, and he did nething therein be-
‘cause of the direction of the court. He ought not, there-
fore, to be permitted to protect himself under that er-
Ereneous decreé of the eourt, pursuant to which he did net
act at all, and whieh, therefore, led him into no error. If
ithe material allegations of the bill be true, the complain-
lants are entitled to the relief prayed. The decree of the
ichancellor must be reversed, the demurrer be disallowed,

and the defendant Bailey must answer.

[
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THE BANK OF TENNESSEE v. SAFFARRANS, '

NASHVILLE, DECEMBER, 1842,

PMWAMMMODANGN ENDORSEMENT BY ONE PARTNER. It Is not
within the purpose and, business ef a mercantile firm to endorse
negotiable paper for its netghbors, and! therefore, a bank, which
has discounted a note with knowledge of the fact that the enderse-
ment of a firm thereen was made by one partner for the accom-
modation of a thif persen, can not hold the other partngr Hable,
unless ¥ proves S&B assent thereto, express or im%l_ied_. e or
after the trangadtion. (Ace. Seoft . Bandy, 2 Head, 194, aad
Bankhead v. Aoway, 6 Goldw., 85, poth eiting this case)
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