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€56 HUMPHREYS’ REPORTS.

"HINTON AND MARR, Executors, v. COLE. _

NASHVILLE, DECEMBER, 1842,

MUOLTIFARIOUSNESS—WAIVER BY DEFENDANT AND THE COURT. The de
fendant by answering & bill waives the objection of multifaricus-
ness, and after an interlocutory, decree it 1s too late for the court,
proprio jure, to insist upon the objection. (Citing Hickman v.
Gooke, 3 Humph., 640.)

MULTIFARIOUS NESS—SEVERAL DEMANDS AGAINST THE SAME PARTY. Un-
der & will! which directed the rents and profits of testator’s real-
ty to be appropriated for the support of his far ily, consisting of
his wife and one son, charged the realty with the payment of
debts, and ordered some portions of it to be sold, the executors
kept the realty for some years without sal® receiving the rents
and profits, improving part of it, paid deb. out of their own
funds, and cared for the infant devisee, and then filed this bill
to-have their discretion as to the sale of lands controlled and di-
rected by the court, and, as an incident, to have a settlement of
their aecounts as executors, to have an account of improvements
of realty, rents received, and expenditures for the infant, and in
payment of the debts of the estate. Held, not multifarious. (Sees,
now, Code, sec. 4327, and Doherty v. Steveason, 1 Tenn. Ch,, 518.),

[Cited in: B§ Hum., 415.]

[666] Beyd, Kimble and Fogg, for the complainants,

'W. B. Johnson, for the defendant.

Green, J., delivered the opinien of the court.

The bill in this case alleges that Peter H. Cole depdrted
this life in 1823, having made his last will and testament,
and appointed complainants.his executors. The testator

'deviged his negroes to his wife, and created a charge upon

bis real estate fer the payment of his debts, certain por-
tions of which he directed to be sold. The lznd in the
Western District they have been unable to sell, except
at a great sacrifice, and, therefore, did not dispose of it,
The house and lot in Clarksville was the only productive
property, and as imceme was necessary for the support
andl education of the defendamt, who was not more than
'teur or Aive years ¢ld at the time of his.father’s death, com-
plainants were amxious to preserve this property for him,
and, therefore, did not gell it, but improved the lot by
bullding « kitthen and smoke-house, and remted it out,
receiving the rents. Complainant Hinton taught a school,
gnd the defendant boarded with him, and waas irstructed
by him for zeveral years, at $50 per seseion, amounting ia

'adl to §842.78.
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T657] The debts were considerable, and the personal
property, except the negroes, small; and in the anxiety of
complainants to preserve the said house and lot in Clarks-
ville, for defendant, they have advanced large sums in pay-
ment of tlie debts out of their owm funds. Complainants
represent that it would be for the interest of the defend-
ant that portions of the real estate of the testatdr, not
particularly directed to be sold, should be disposed of for

the payme.t of the debts. These debts consist of sums

paid the creditors out of the private funds of the com-
plainants, expenditures fo'r the improvement'of the lot in
Clarksville, and the amount due for the board and tuition
of the defendant to Hinton, one of the complainants. The
bill prays « settlement on their account as executors, and
also for th. rents received and disbursed, and.that said
Hinton’s account for the board and tdition of the defend-
ant be adjasted and settled; and, finally, that the.court
decree the sale of such real estate as to it may seem
right, to raise a fund-for the discharge of the before-men-
tioned debts, which remain unpaid.

The will of the testator is made an exhibit in which the
negroes are devised to his wife, and his' Forked Deer land,
his Red River tract, and so much of his town lots, at the
discretion of his executors, as might be sufficient to satis-
fy his debts, were to be sold.

The will also has this clause: I desire that all rents,
monie8, or profits in any wise arising from my land and
lots, be appropriated to the support-of my family.” The
defendant answered by his guardian, submitting to an ac-
count, and making no objection to the frame of the bill.

‘At the March term of the chancery court at Clarksville,
in 1838, an interlocutory order was made by consent, re-
ferring the cause to the master te take am account. ‘At
the March term, 1840, the exceptions to the master’s re-
port coming on for hearing, the chancellor decreed that
exceptions be sustdined, “and that the clerk and master
take an account de novo on the testimony in this cause,
showing what effects came to the hands of the executors
under the will of Peter H. Cole, what property was sold
by them to pay debts, and the value thereof at the time of
the sale, allowigg the executors all just and legal credits
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657, 658 DUMPHOREYS' REPORTS.

by way [658] of disbursements; and that he further pe.
port and show to the court the necessary expenses and dis-
bursements, made by the executors for the use and benefit
of the said Henry A. Cole, including his board and clothing,
the necessary expenses for improvements on his house ang
lot in Clarksville, allowing the said Henry A. Cole a credit
for the rent of the said house and lot, and for rent of farm,
and for any timber that may have been cut and sold, or in-
jury that may have been done to the land by virtue of
any lease or leases that the executors may have given
on the land; all other questions as to the rights of par-
ties are reserved for argument at the next term of this
‘court; and that he further report and show by his account
the rent of the house and lot, and the improvements made
by the executors upon the house and Iot, separate and dis-
tinet from the charges and disbursements.” The clerk
and master made his report in obedience to the foregoing
decree, which was excepted to, and the cause coming on
to be heard ¢ : the March term, 1842, a decree was made
dismissing fhe bia Vith costs, without prejudice, without
noticing or disposing of the cxceptions to the master’s
report.

From this dccree the complainants prosecute this ap-
peal.

The fina’ decrce docs not show the ground ~pon which
the chancellor proceeded in dismissing this bill, but we
are told in the argument here that he adjudged if to be
multifarious, and dismissed it on that account. We do
not think this bill is mnlitifirious. The testator owned
various tracts of land, and several town lots in Clarks-
ville, Two of these tracts and the town lots were direct-
ed to be sold, at the discretion of execrutors, for the pay-
ment of his debts. For reasons stated in the bill a valu-
able town lot in Clarksville, and a tract of land in the
YWestern District, had not been sold. The executers had
disbursed their private funds in the payment of debts, and
the estate was in arrears to them. They had rented town
lots and lands, and received the profits, had improved the
real estate by the erection of houses, and one of the cow-
plainants had a claim against the defendant for board
and tuition. All these items, they insist, censtitute the
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debts which are a charge upon the defendant’s real es.
tate, and they pray the eourt to divect what part of the
[659] real estate shall Fe seld to constitute a fund for
the payment of these debis.

In order that the chanrcellor might be enabled to see
what part, and how much, of the real estate should be
sold, they pray that an accourt be taken, and the balance
due them be ascertained.

Clearly, there is nothing multifarions in this. The prin.
cipal matter for which the bill is filed is te obiain the
direction and authority of the chancery court for the
sale of a pertion of the real estate to pay debts. As
an incident to the decree sought, the settlement of their
accounts is indispensable. It may be that they ask a
sale of land for the payment of debts they had no right to
contract, and which the defendant is not bound to pay.
Still the exhibition of sneh an item in their bill does not
make it multifarious. 1f it be wrong, let it be rejected in
taking the account. But. certainly, the quesiion whether
the defendant's lands should be sold to pay for the im-
provements on the lot in Clarksville, or for the board and
tuition of the defendant at Hinton's, can not affect the
right of the execntors to a decree for the sale of lands
1o pay any sums they may have advanced out of their own
funds in payment of the testator's debts. But we appre-
Lend that any necessaries which ITinton furnished the de-
fendant should be paid for. and might be retuined by him
as executor if he had funds in his hands.

If the will gives him authority to sell land for the pa -
ment of debts, and he chooses to come into a court of
chancery, that his discretion may be controlled and di-
rected by the court, no reason can he seen why this matter
mav not be taken into the account.

The improvement upon the lot in Clarksville is also a
proper subject for the account. The rents that have been
received, although not properly within the scope of their
duties as executors, still, having assumed the trust, and
it being a matter in reference to the general subject of the
estate, and between the same parties. should be taken into
the account, and do not constitute the bill multifarious.
Story PL p. 410, 535, 539.
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2. But if, upon a strict scrutiny of this bill, it should
turn out [66C] to be liable to the objection of multifarious.
ness, the objection comes too late. The defepdant should
have demuired to the bhill. He has not done so, but has
answered, submitting to an account, without any objec-
tion, even in the answer, to the frame of the bill.

Mr. Justice Story, in his Commentaries on Equity Plead- %
ing, section 284, says: “If the objection for multifari- 4
ousness be not taken by demurrer, and the cause goes on ,‘
to a hearing, the objection is waived by the parties al- %
though the court proprio jure may insist upon it.” And so
this court held, at the¢ present term, in the case of Hick-
man v. Cooke and others. But in the court this case did not
insist upon it at the hearing. In March, 1838, a decretal or-
der was made, referring the matter to the master for an ac-
count,

In March, 1840, upon exceptions to that account, the
cause was again heard, the exceptions sustained, and a g
decree particularly settling the matters, which were sub- -}
mitted for account, was rendered, and the whole case again
referred for the master’s report. In March, 1842, that re-
port came on, upon exceptions, and the chancellor, disre
garding the exceptions, dismissed the bill, as we are told,
for multifariousness. We think, after an interlocutory
decree, it is too late for the court propmio jure to insisi upon ;.
this objection. ) )

All the expense has then been imcurred, and much of it )
by reason of the action of the court. Had the chancellor .
dismissed this bill in March, 1838, when it was first before ER
him, the costs would have been trifling, and the parties
could have had their dispute settled before this time, by
a bill diffefently framed. A large amount of costs have Br |
been incurred, and four. years’ delay, by reason of the ac- . |
tion of the court. il

After all this, we think it is too late fer the court to
insist upon the objectien, after it has been waived by the
parties, especially in a case like this, where, if the objec-
tion exist at all, certainly no insuperable difficulties are in
the way of an easy adjustment of the whole matter. s

Let the decree be reversed and the cause remanded to : ‘
be proceeded in.

4

646




