LESTER BT ATLS
rs. : reme Courty Bquity Doclket, No, 16,
LESTER ET ALS
In this ecanse complainants file theis original bill in the nature
of a Dill of review, to impe and set a ide a decrec of the Su-

preme ® urt, on the 0‘1‘ounfl that it was obtained } DY irat id.  Deerce

was rendered March 20, 1867.—See record page 80.

F'o this bill defendants file their demurrer, setting out as grounds
thereof':

Ist. Upon the showing of complainants, the questions sought <o
be raised have been finally settled by decree of the Supreme
Court.—Record, page 63,

2d. A bill of review, or a bill in the nature of a bill of review,
will not lie to review a decree of Supreme Court,

3d. The bill has no equity on its face.

4th.  The bill is multifarious.

5th. The bill is argumentative, ete.

In the court below this cause came on to be heard before Chan-
cellor Shackleford, on May 27, 1868, on the bill and demurrer, and
the bill was dlSDJISan on the ground “ that neither a bill of review,
nor an original bill in the nature of a bill of review, will lie to re-
view a decree of the Supreme Court, for fraud in the institution and
preparation of the case.”—See record, page 6.

The sole question at issue is upon the correctness of this ruling.

Complamftnts insist that an original bill, in the nature of a blh
of review will lie, to impeach a decree of the Supreme Court for
fraud.

The learned C‘hancellor in the decree, and the Solicitor for de-
fendants in the demurrer, went upon the idea that the object of this
bill was to review the decree, whereas the sole office of such' a bill,
is to impeach and set aside the decree for fraud ; and the alleoatlom




)

e

of this bill show expressly that such was its object.
page 23.

See record,

The bill charges and the demarrer admits the fraud and jm-
position.

Complainauts hold as was held in ¢ Lenox vs. Notrebe, Hemp-
stead R, 251—that a decree may be get aside for fraud, and will be
if the allegations of fraud arc clear, and satisfuctorily proven by
positive or eircumstantial testimony.,”

This leads us naturally to inquire as to the proper mode of ur-
raigning the decree fraudulently ohtained.

Among the anthors of books on equity pleading, there is no di-
versity of opinion as to the mode of impeachment,

This bill is drawn in exact conformity to the rule, as laid down
in Story’s Equity Pleadings—sec. 426, and in Mitford’s Equity Plead-
ings, page 76, and authorities cited.

Fraud vitiates every thing, even the most solemn transactions—15
Peters 518, 2 Heiskell 242,

If fraud infects a decree, it renders it void, and this fact makes
intelligible the reason of the rule, which requires the filing of' an
original bill, in the nature of a bill of review, to impeach and set
it aside. Complainants do not seek to reverse, alter or explain an
erroneous decree, because of error in law apparent on the face of it,
or because of any new matter arisen in time after the decree, or be-
cause of new proof that has come to light after the decree has been
rendered, and could not possibly have been used at the time the de-
cree passed, all of which causes may, by special leave of the Court,
become a predicate on which to ground a bill of review ; but they
seek to impeach the decree for fraud in its obtention, and have pro-
ceeded by an original bill, and filed the same without leave, and
simply because it is an original bill.

This Court in Frowzer wvs. Sypert, 5 Sneed R—100, quote and
adopt the rule laid down in Daniel Chan—Pr., page 1626, “that
after final decree, a new original bill between the same parties and
for the same subject matters, would not be allowed, wnless the de-
cree was obtained by fraud.”

There is some diversity of opinion even as to whether a pure bill
of review will lie after judgment in the Appelate Court—but
in Tennessee it is settled that it will not.—Cox & Catron wvs.
Breedlove, Yer, R—499-520.

3

Some of the books draw distinetions between bills of review and
original bills, to impeach decrees for {rzud.

Leave of Court is cssential hefore filing a bill of Review, but
not so with an original bill to impeach a decree for frand.—See 3d
Cold. R—McGavock ws. Bell P,

Mr. Story in his Fquity Pleadings, sec. 426—says, ¢ fraud infects
decrees of all courts.”

It is well settled that courts of equity grang relief agaiust judg-
ments und deerees obtained by fraud and imposition.—Smith vs.
Hurrison, 2ud Heiskell R—242
INq. Jur. sec. 252,

and suthorities cited. 1 Story’s

Is the decree of'the Apellate or Supreme Court comprehended in
theexpression “all courts” as used by Judge Story ? Most unques-
tionably.

11, Pierre Williams, 73, and the cases cited. It is however ar-
vued that the American doctrine is different.

Such is not the case: for the American cases refer to and ex-
pressly adopt the English cases referred to.

See. 4, J. J. Marshall’s Ky., R. 497—and cases cited, in
which case Judge Buckner delivered an able opinion, replete with
all the learning upon the very questions raised by the demurrer in
thd@ causc.

This Court, in the case in 2 Yer. 510—White J—delivering the
opinion, expressly declares “when a cuuse has been re-examined in
the Supreme Court, and a decree pronounced the whole remedy is
exhausted unless fraud has intervencd in obtaining the decrec,”
citing Barbou vs. Searle, 1st Vern, 416.

This bill is filed in the Chancery Court, the Coubt of original
Jjurisdiction.

After an affirmance of a decree in Parliament, even, if it has
been obtained by fraud, the only remedy would be by a bill in the
Court of Chancery to set aside the decree for fraud, 2 Maddox,
Chan, 837 ; this same principflebeing cited with approval by this
Clourt 2, Yer. B, 507,

Surely the maxim expedit Republicac ut sit finis litimue, docs not
apply to cases settled by fraud; and Courts will not willingly hear

it asserted by a party who admits by his demurrer, the fraud
charged.
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